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11 ] NANCY A. RIGOTTI, M .D. ( 2 ) a witness 
called for examinadon by counsel for 
the m Defendant Brown & Williamson 
Tobacco Corporation, (4) being first duly 
sworn, was examined and testified isi as 


follows: 

16] EXAMINATION 
m BY MR. GALE: 

18 ] Q: Good morning, Dr. Rigotti. 

191 A: Hi. 

(ioj Q: I introduced myself a couple of 
minute ago. uu My name is Todd Gale. I 
represent Brown & [ 12 ] Williamson. Have 
you ever had your deposition taken H 3 j 
before? 

114] A: No. 

[15] Q: Let me start by Stating a couple of 
ground (i6] rules so we communicate 
effectively today. I am un sure you 
noticed there’s a court reporter in the ii8] 
room with us writing down everything 
that is being [ 19 ] said. She will produce a 
transcript at the end of (aoj the day. and 
that transcript will be provided to you 
( 21 ] by counsel for the Commonwealth so 
you will have a 1221 chance to review it 
and see what was said. 

(23) One thing you need to understand is 
that [24] your testimony here today on the 
record has the same 
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m weight and effect as if you were to 
give it in a 121 court of law. Do you 
understand that? 

(31 A: Yes. 

[4] Q: The other thing you need to un¬ 
derstand is (5] it’s much easier for the 
court reporter if you [61 respond verbally 
to questions, yes rather than head [7] 
nods or some other form of assent, 
is) Another thing is for us to be careful (9] 
not to speak at the same time. The 
transcript will [ioj be much clearer. I will 
do my best to make sure you ( 11 ] finish an 
answer before I start my next question. 

[ 12 ] If you can wait until 1 finish my 
question before [131 you answer it, that 
would make all our lives easier, [i4] I 
believe. 

U5] A: Yes. Okay. 

( 16 ] Q: Thanks. Now, I want to make sure 
you hear [in and understand everything 
that I say.lfyoudon't [isi hear something 
that I have said or if something I ji9] have 
said is not clear to you, please tell me so, 
120 ] and I will try to clarify it the best I can. 
Unless [ 2 i] you tell me that you have not 
heard or understood ( 22 ] part of my 
question, I am going to assume that you 
(23) hear and understand everything I ask 
you. Is that (24) acceptable to you? 


ID A: Yes. 
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( 2 ) Q: Now, we’re here for the day, and I 
will be [3] asking you questions and 
taking testimony to try and |4| learn a 
little more about your expert opinion. If 
15] you need a break at any time, let me 
know and we can (6] take a short break.lf 
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you want to get up and m stretch while 
we are still on the record, I have no tsi 
problem with that. It's up to you. Whate¬ 
ver makes (9] you comfortable is fine 
with me so long as the court 1101 reporter 
can hear what we are saying and we can 
[in communicate with each other effec¬ 
tively. 

[ 12 ] A: I would like a lunch break, and I 
don’t [i 3 i think- we should go for more 
than two hours. I can’t [ 14 ] sit that long 
without a little break. Would that be U5] 
okay? 

[ 16 ] Q: I think that will all work out fine. I 

(17) don’t think that will be a problem at 
aU. 

(isi As you might know, we are going to 
be [19] deposing a number of the experts 
in this case for (201 two days.In your case 
the Commonwealth asked that (211 we 
limit our examination to one day, and 
based on ( 22 ] your disclosure and the 
documents that you reviewed 1231 that 
were pointed out, we were able to 
accommodate [24| the Commonwealth 
in that request. But as a result 
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ID that means we have to pack what 
otherwise would be [21 two days of 
deposition into one day. So again I [ 3 ] will 
do my best to try to get through the hi 
information as quickly as we can and try 
to keep our isi breaks short. 

[6] A: Okay. 

[7] Q: Let me start — 

[8] MR. STROUSS:Lct me say regarding 
the (9| stipulations, objections except as 
to the form are (101 reserved until the 
time of the trial. That's the til] Com¬ 
monwealth's understanding. 

[1 2 ] MR. GALE: Has that been the prac¬ 
tice? 

[13] MR. STROUSS:To my under¬ 
standing. 

[14] MR. RYAN:A$ well as motions to 
strike, [15] I believe. 

[ 16 ] MR. GALE: I have got no problem 

with [17] that. 

[isi (Exhibit No. 1 was marked.) 

[19] A: Can I ask a question? 

[ 20 ] Q: Yes, ma'am. 

[ 21 ] A: 1 am curious as to everyone that is 
here and [ 22 ] who they represent. You 
represent different law [231 firms. Why 
are you all here? 

(24) Q: These are all lawyers representing 
tobacco 


in companies. 
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[2] MR. STILL: I am John Still, (31 re¬ 
presenting RJ. Reynolds. 

[4] MR. BOCCHINO:I am Robert Boc- 
chino from [5] Foley Hoag & Eliot re- 


http://legacy.library.ucsf.efflfl) / ltiDbffeipb|ti^a0Oiiprtfr.industrydocuments.ucsf.edu/docs/kpgl0001 


(3) Page 1 - Page 9 





Commonwealth of Mass v. Philip Morris Inc. 


Nancy A. Rigotti, MJX 
VoL l, October 1,1998 


presenting Brown & Williamson. 

(6i MR. RYAN: Rob Ryan, representing m 
Lorillard Tobacco. 

is] THE WITNESS: Thank you. 

19) Q: Dr. Rigotti, I have handed you what 
has been 1101 marked as Rigotd Exhibit 1. 
It is the deposition (in notice for this 
case,for this deposidon,and the [ 12 ] main 
reason I have handed it to you is to ask 
you (i3i about Schedule A in the back. 
(mi Do you see under the heading * 
documents nsi to be produced* there are 
certain categories of (i6] documents that 
we have asked you to bring with you (17] 
today. That black notebook in front of 
you,arc I isi those the documents that arc 
responsive to this H9i request? 

( 2 oj A: Yes. 

( 21 ) Q: Did you work with lawyers forthc 
I 22 | Commonwealth to gather those? 

[231 A: They were provided to me by 
lawyers from the (24| Commonwealth, 
specifically by Betsy McIntyre and 


in Anne Ritter. 
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( 2 i Q: Let me ask for example,No. 5,all m 
correspondence, reports and doc¬ 
uments that you mi shared or exchanged 
with John Hughes or Jack [S] Hcnnin- 
gfield.Arc those in that binder? 

[6i A: I don’t have any correspondence, 
reports or [7] documents that I ex¬ 
changed with either of those two [si that 
have to do with my testimony. I have had 
[9] conversations with them about pro¬ 
fessional matters no] at professional 
meetings as part of my regular work, [in 
but I haven’t really — it's not specific to 
this [ 12 ] case.So I didn’t think that would 
be relevant. 


[131 Q: Okay. Did you talk to the lawyers 
for the (mi Commonwealth about that? 

[isi A: Yes. We went over the list of 
things, and [i6i after talking with them it 
seemed there wasn’t (i7i anything else 
for me to bring. 

[is] Q: Okay. What’s in that notebook? 

[191 A: What’s in that notebook? Shall we 
go ( 20 ) through it 7 

( 21 ) Q: Just generally. 

( 22 ) A: What's in there is a copy of 
statement that [ 231 1 made. 

[24| Q: Your expert disclosure statement? 
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til A: Yes.Andthcrestofitisa$cricsof[ 2 i 
industry documents which they asked 
me to look at [31 and give an opinion 
about. 

Mi Q: Fair enough. Are all industry doc¬ 
uments [51 that you looked at contained 
in that notebook? 

(6i A: Yes. 


t7] Q: So that I am clear, you haven’t 
looked at (8|-any documents from the 
files of any tobacco m companies other 
than the documents that are there in (ioi 
the notebook in front of you? 

(til A: No. 

( 12 ) Q: Let’s do this — I’m sorry. Go 
ahead. 

(131 A: No. 

[Mi Q: Here’s what I am going to do.I am 
going to [isi mark this whole set of 
documents that you have [ 16 ] produced 
as Rigotti Exhibit 2 and make them a (i7i 
deposition to the exhibit. 

[is] (Exhibit No. 2 was marked.) 

[19] A: There is one other thing from my 
own files, [aoj which is a review article 
about nicotine medicines [ 2 i] for smok¬ 
ing cessation that Jack Hcnningfield 
wrote. [ 22 ] I brought that in case you 
asked me about the [231 definition of * 
addiction,* since I always forget one [24] 
of the attributes. 
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m Q: I will put a sticker on this. Do you 
mind [ 2 ] if I put a sticker on it 7 

13 ] A: No. 

[4] Q: With your deposition transcript 
you will get [5] copies of the exhibits, so 
you will have it. 

[6] A: It would be good for you to read, 
m Q: I have read it. 

[8] (Exhibit No. 3 was marked.) 

[9] MR. GALE: I have marked as Rigotti 3 
an [ioi article from the New England 
Journal of Medicine, [in The issue is 
dated November 2nd, 1995, a review [ 12 ] 
article by Jack Hcnningfield entitled * 
Nicotine 1131 medications for smoking 
cessation.* 

(Ml Q: I will be asking you more ques¬ 
tions about [15] the documents in the 
notebook later, but I want to (i6j talk 
about some other things first. 

[17] I want to ask you a little bit about [is] 
your practice, if I might. I have your 
curriculum [ 191 vitae here. I will mark that 
as Rigotti Exhibit 4. 

[ 20 | (Exhibit No. 4 was marked.) 

[ 2 i] Q: I will hand you a copy. The first 
question [ 22 ] I have for you is, do you see 
patients as a regular [231 part of your 
practice? 

[24] A: Yes. 
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[i] Q: Do you see patients for reasons 
other than 121 smoking cessation? 

13] A: Yes. 

[4] Q: What percentage of your practice 
is devoted (5) to treating patients for 
reasons other than quitting [6] smoking? 
[7i A: I am not sure I understand your 


question. [8] You mean of the clinical 
work that I do in seeing [ 9 ] people and 
trying to help them to get better from 1101 
some problem, what percent of that is 
not smoking- [it] cessation-related? 

( 121 Q: Yes. Let me try it a different way. 

[ 13 ] Viewing your entire professional 
commitment as 100 [mi percent, what 
percent of that time is related to usi 
treating patients for any purpose? 

[ 16 ] MR. STROUSS:I am going to object 
to [i7] the form. You can answer. 

Its] A: 20 percent, approximately. 

[19] Q: Of that 20 percent, how much 
deals directly [201 with smoking ces¬ 
sation? 

[ 2 ii A: I would say five percent. 

[ 22 ] Q: So is it fair to say — 

[ 23 ] A: Five of a hundred. 

[24] Q: That’s what I was going to clarify. 
So 15 
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ID percent of your total time, pro¬ 
fessional time is [2] spent treating pat¬ 
ients for reasons other than 01 smoking 
cessation; is that fair? 

[4] A: Yes. 

[5] Q: For what other reasons do you sec 
people? 

[6] A: I am a general internist, and I am a 
primary m care provider, and I see 
patientsfor the range of is] adult medical 
care that a primary doctor would (9i 
provide. 

[ioi Q: How many patients do you have in 
your [u] practice that you see regularly? 

[ 12 ] A: To the best of my knowledge, 
about 400 [13] patients. 

[14] Q: As part of your work with the 
smoking (isi cessation clinic at Mas¬ 
sachusetts General Hospital, (i6i do you 
work directly with patients at the smok¬ 
ing [i7] cessation clinic? 

(isi A: I do. 

U9I Q: How much of your time in any 
given week is [201 spent dealing with 
patients at that facility? 

[ 2 1] A: Directly with patients? 

[ 22 ] Q: Yes. 

[ 23 ] A: Perhaps two hours, one or two 
hours. 

[24] Q: All right. Now, you also teach; is 
that 
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HI correct? 

[ 2 ] A: Yes. 

[3] Q: You teach at Harvard Medical 
School? 

[4] A: Yes. 

[5i Q: Do you teach anywhere else? 
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16 ] A: I am invited to give lectures at other 
[7] medical schools and other hospitals 
and medical is] centers and other pro¬ 
fessional organizations. So I pj teach 
around the country in other places, but 
my no] primary teaching is to run a 
course called [it] Preventive Medicine at 
Harvard Medical School, which [121 is a 
second-year course. 

[i 3 l Q: Is that a required course? 

[14] A: Yes. 

(is) Q: What percentage of your time is 
devoted to [i6] teaching and preparing 
yourself to teach? 

[i7] A: I will make a rough estimate, 
because I am [is] not certain. About 20 
percent. 

[19] Q: You also run the smoking ces¬ 
sation clinic at ( 20 ] the Massachusetts 
General Hospital; is that right? 

[ 2 1] A; Yes. 

[ 22 ] Q: What percentage of your time is 
devoted [23] specifically to that function? 

[24] A: I would say — it’s hard to answer 
exactly. 

people who [6] I see who have smoking 
as a problcm_don’t have other [7] drug 
problems. 

[8] Q: Let me try to parse that out a little 
bit. [91 What percentage of your practice 
is devoted to [101 treating people for 
substance dependency issues, not uu 
including nicotine? 

[in A: Oh, it would be a very small 
amount, perhaps [131 five or ten percent. 

[14] Q: You also participated in the pre¬ 
paration of [isi several Surgeon General's 
reports as I understand uo it? 

[I 7 i A: Yes. 

[ 18 ] Q: You were the scientific co-editor 
of the [19] 1989 report; is that right? 

120 ] A: Yes. 

uu Q: What did you do specifically in 
relation to [ 22 ] the 1989 Surgeon Gene¬ 
ral’s report, what were your [ 23 ] re¬ 
sponsibilities? 

[24] A; My responsibility was to be the 
editor for 

be also intended for.ls rn it also intended, 
the Surgeon General’s report, is (8| it 
intended to be read by doctors, medical 
[91 practitioners? 
no] A: Yes. 

(ill Q: Is it also the intent of the Surgeon 
[ 12 ] General’s committee or the people 
writing Surgeon [131 General's reports 
that they be read by folks who [i4| work 
for federal and sate governments? 

[15] A: Yes. 

ti6] Q: Specifically, is it your under¬ 
sanding that [17] people involved in 
public health on behalf of the [lSiSatcof 
Massachusetts read Surgeon General 
reports? 

[i9t A: I don’t know if they read them or 
not. I [ 20 ] think the documents arc meant 
to be available and [ 2 i] undcrsundablc by 
the general public. 

[ 22 ] Q: Okay. Arc they meant to be avail¬ 
able and (231 undcrsandablc as well to 
sate government employees (24) char¬ 
ged with the public health? 
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in the chapteron tobacco control policy, 
which was the [ 2 ] last chapter and the 
largest chapter in the bj document. It 
was about 150 pages. In addition, I [4] 
wrote one section of that chapter. 

[9] O Which section was that? 

[6] A: On no-smoking policies in public 
places and m the workplace, because 
that was an area of — that I (8| had done 
research on at that point. 

[91Q: Now, you also worked as a peer 
reviewer.as ( 101 1 undersand it,from your 
CV on the 1993. 1995 and mi 1996 
Surgeon General's reports; is that cor¬ 
rect? 

[ 12 ] A: I think so. I believe you. I can't 
always 1131 keep track as to which 
Surgeon General’s report is [14] which, 
but I know I have worked as a peer 
reviewer U5| on a number of others. 

[ 16 ] Q: Based on your undersanding 
from having [17] worked on Surgeon 
General's reports and also as a its] 
practitioner in the field of smoking 
cessation, is [191 it your undersanding 
that Surgeon General's reports [201 are 
intended to be read by scientists? 

[an MR. STROUSS:Objection to the 
form. [ 22 ] You can answer. 

[231 A: Let me make sure I undersand. 

(24) Q: Let me try to ask it again. Is it your 
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ID A: Yes. 

[ 2 ] Q: The findings arc reported in the 
media, arc [3i they not? 

[4] A: Yes. 

[5] Q: And the idea behind that is to make 
the [6] findings of Surgeon General re¬ 
ports available to the m general public; is 
that right’ 

[8] MR. STROUSS: Objection to the 
form. 

[9] A: Yes. 

(ioi (Exhibit No. 5 was marked.) 
nil Q: Dr. Rigotti, I am handing you your 
expert [121 disclosure satement in this 
case, which I marked as [ 13 ] Rigotti 
Exhibit 5.The first question I have is, [i4] 
did you prepare this yourself? 

[is] A: The first draft was written by 
someone else. 

[i6| Q: When you say "someone else," do 
you have any [17] idea who? 

[is] A: I am not sure. I think it might have 
been [19] Betsy McIntyre. I am not sure 
who wrote it, and [ 20 ] then I was given a 
copy of it and asked to review it [ 2 i| and I 
made some changes or edited it, to be 
more ( 22 ] correct, and then I think we 
went back and forth a [231 couple of times 
by fax, and then we agreed on this [24| 
satement. 
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HI because the clinic is part of a larger 
operation (21 that is also a research 
organization to do [31 tobacco-related 
research, and that is the bulk of my [4] 
time. 

is] I would say the administrative work to 
[6] keep the clinic going and to oversee 
the nurses who m deliver most of the 
direct care and to answer — and [8] to 
consult with them about patients, would 
be about (9) 10 percent, 
no] Q: You also, as you have mentioned, 
do tm research? 

[121 A: Yes. 

[13] Q: And publish yourfindings in medi¬ 
cal [14] journals and other peer-reviewed 
publications; is [is] that right? 

( 16 ) A: Yes. 

[17] Q: What percentage of your time is 
related to (isi research and writing up 
your research for [19] publications? 

[ 20 ] A: I think it's about 50 percent, 
which is [ 2 i] what’s left, which would 
seem to be right. 

[ 22 ] Q: In your practice do you treat 
patients for [ 23 ] dependence on any 
substances other than nicotine? 

[24] A: In my clinical practice 1 have 
taken care of 

Pag*17 

HI people who have problems with 
alcohol and other [ 2 ] drugs. 

13] Q: Is that exclusive of people who 
also have (4j issues with cigarette smok¬ 
ing? 

15] A: Some also smoke, but most of the 
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[i] undersanding that Surgeon General’s 
reports arc 121 prepared with the idea 
that they will be read by 131 scientists? 

[4] A: Yes, but not only by scientists. 

[5] Q: I was going to go through some 
other folks [6] who I believe they might 

Pag* 21 

[i] Q: Did you save any of the drafts that 
went [ 2 ] back and forth? 

(31 A: I threw everything out. I should say 
when I [4] reread it, it reads a lot like 
things I have written isi by myself about 
myself. 
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(6| Q: Although you don't specifically 
know the m person who drafted this, is it 
your understanding [si that it was written 
by lawyers representing the [9] Com¬ 
monwealth in this case? 

[to] MR. STROUSS: Objection. 

[ill A: I don’t know. I assume so. 

ini Q: The people who provided it to 
you, were they [ 13 ] lawyers representing 
the Commonwealth? 

mi A: Yes. 

[is] Q: I want to ask first about the second 
[ 16 ] paragraph on the first page. The first 
sentence [17] talks about your lon¬ 
gstanding interest in issues at [is] the 
intersection of behavior and medicine? 
[191 A; Yes. 

[ 20 ] Q: It talks about work that you have 
done on ( 2 i| the medical complications 
of eating disorders? 

[ 22 ] A: Yes. 

[ 23 ] Q: When did you sun focusing as 
part of your [24] practice or part of your 
professional life on eating 


public policy issues and so forth? 

[6] A: Yes. 

[7] Q: What first interested you in work¬ 
ing on m tobacco-related issues? 

[9] A: When I was an intern, it really came 
from my [ioj patients. When I was an 
intern I was called by a (lij patient who 
said she was pregnant and she was |i 2 ] 
smoking again, and she asked me what 
she should do [131 about it, and because I 
was her doctor and I had tu) never 
smoked — I had gone to medical school 
and [151 learned that smoking was badfor 
your health, but U6] not learned anything 
about how to change that [i7] bchavioror 
about the idea that it was maybe my [is] 
responsibility as a physician to know 
what to say to [19] this woman. So I was 
clueless. 

[ 20 ] It seemed to me that I should know 
the [ 2 i] answer to this question. I asked a 
number of my ( 22 ) superiors, and no one 
else had an answer really. So (2311 looked 
into the manor, gave a presentation at a 

[24] conference where I was supposed to 
give a 


is persistent despite attempts to m quit, 
and that abstinence from smoking pro¬ 
duces [8] withdrawal symptoms.* Did I 
read that correctly? 

19] A: Yes. 

(ioj Q: I am going to try to parse through 
that (in sentence and ask you some 
questions about some of (i 2 ) the state- 
ments that are in there. 

[13] First of all, it ulks about nicotine [mi 
producing regular compulsive use.Now, 
docs that, [15] is that meant to refer to 
nicotine generally or [ 16 ] nicotine in 
cigarette smoke? 

117] A: It means nicotine in tobacco pro¬ 
ducts. 

(i8| Q: Let me talk to you for a minute 
about some (i9) other forms of nicotine 
that are available on the [ao] markct.Docs 
nicotine gum in your opinion produce 
( 2 D regular compulsive use? 

[ 22 ] A: As best we understand, there is a 
small [23] percentage of people who use 
nicotine gum in order [24] to quit smok¬ 
ing who become — who have difficulty 


dl disorders? 
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12 ] A: When I was a senior resident, 
which would I 3 i have been in 1981,there 
was a unit on mating (4) disorders that was 
starting at the hospital, at [5] Mass. 
General Hospital, where I work,and they 
were (6| looking for a female internist to 
do medical m evaluations for patients 
who would be referred to is] this unit, 
and there were not very many female [9] 
internists at the Mass. General Hospital at 
that no] point. So I was asked to do the 
work. I agreed, [in So starting in 1981 or 
'821 worked for several [121 years with an 
eating disorder group, (131 multidis¬ 
ciplinary group, based in the department 
of [mi psychiatry. 

(15) Q: Is your undergraduate degree in 
psychology? 

[ 16 ] A: No. In human biology, which is a 
special [17] interdisciplinary degree that 
melded biology with [isi social science, 
meaning psychology, sociology and [191 
anthropology. 

[ 20 | Q: Was there any reason that you 
were (211 interested in studying eating 
disorders as opposed ( 22 ] to the other 
focus of your practice? 

123] A: No. I wasn't really interested in 
eating (241 disorders particularly, but I 
became interested in 
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dl the problems that they gave — the 
medical problems ( 2 ) that they gave to 
people. 

131 Q: The third sentence of that second 
paragraph [4] talks about since 1982 your 
work with tobacco use, [5] including 
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dl presentation about a subject on how 
to quit smoking, [ 2 ] and that's how I 
learned. That's how I got (31 interested, 
and my colleagues were allama 2 cd,andl 
[4] expressed what I learned, a few frets, 
and became an [51 expert because I was 
in an environment where no one [6] 
knew anything. 

m Q: As pan of that answer you told me 
that you [8| have never smoked? 

(9) A: Right. 

( 10 ) Q: Has anyone in your immediate 
family ever (in smoked? 

[ 12 ] A: My father smoked for many years. 

[13] Q: Is your father still with us? 

[14] A: No. He died a few years ago. What 
did he [15] die of? 

[ 16 ] Q: If you don’t mind. 

[17] MR. STROUSS: Let him ask the ques¬ 
tions. [ 18 ] Try to limit your answers to his 
questions. 

[i9i Q: It's part of making life easier for 
the [ 20 ] court reporter. If you don’t mind 
myasking, what 1211 was the cause of your 
father’s death? 

[ 22 ] A: He died of lung cancer. 

[ 23 ] Q: Okay. I want to move to the 
second page of 124 ] your expert dis¬ 
closure. Under the heading 
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HI ‘substance of anticipated testimony,* 
are you there [ 2 ] with me? 

131 A: Yes. 

[4] Q: The first sentence reads *Dr. Rig- 
otti will (51 testify that nicotine produces 
regular compulsive [61 use, that such use 
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[1] stopping using it. 

[ 2 ] Q: When you say ‘small percentage,* 
can you [ 3 ] give me an estimate? 

[4] A: An estimate would be five percent. 

[5] Q: Does the nicotine patch produce 
regular [6] compulsive use in your op¬ 
inion? 

[7] A: When used to — when used as part 
of a quit (si smoking program, it has teen 
my experience that the [9] patch docs 
not produce regular compulsive use. 

(ioj Q: Use. Are you familiar with the 
patch, using [lij it for any other reason, 
recreationally? 

( 12 ) A: No. 

[131Q: Based on your experience and 
your practice, [mi it is your under¬ 
standing that people don’t use the (isi 
nicotine patch recreationally, for a non- 
therapeutic [i6] purpose? 

[17] A: No. 

(isi Q: How about nicotine nasal spray. 
Docs that [19] produce regular com¬ 
pulsive use? 

[ 20 ] A: I have less direct experience with 
that, but ( 2 i| I have read about it in the 
product, the product — 

[ 22 ] Q: The product insert? 

[ 23 ] A: Yes. And also read about it in the 

[24] literature, and it is thought that it has a 
greater 
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Hi propensity to cause regular com¬ 
pulsive use than [ 2 ] other nicotine pro¬ 
ducts because of the rapidity with »i 
which the brain — 
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HI Q: When you say *it is thought,* are 
you aware (si of any data to support the 
conclusion? 

16 ) A: Yes. What I am referring to is in the 

[7) product insert. They talk about these 
studies that is) were done to prove it was 
effective in helping (9j people quit smok¬ 
ing, and there is a sentence in (ioi there 
that some — substantial numbers of 
people who (in were in those studies 
were still using the nasal ( 12 ) spray for 
longer than the six months that it is it3) 
currently recommended for use. I in¬ 
terpreted that [Mi to mean there was a 
potential for people to become ns] 
dependent on die use of the nasal spray. 

[i6j Q: Is there anything else other than 
what you (17) read in the product insert 
for nicotine nasal spray {is) that would 
support a conclusion, any other data? 
119) A: I don't know.There might be. 

(30) Q: But you don’t of any other? 

( 2 i| A: Not without looking back in my 
flics. I 122 ) would have to reread the 
articles that have been put (23) in the 
medical literature.They may well say [24] 
something. 
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m Q: Okay. Is it fair to say that depe¬ 
ndence on ) 2 ) nicotine gum and the 
nicotine patch is rare? 

[31 A: Yes. 

Hi Q: With nicotine nasal spray, there is 
this is) product insert you described. 
Other than that, as [6] you sit here today, 
can you point me to any other m data to 
show that it leads to dependence in the 

[8] user? 

(9) A: No. 

no] Q: Let me ask you about the nicotine 
inhaler, [in Docs the nicotine inhaler 
produce regular compulsive ( 12 ) use? 

H3i A: I don’t know. 

[14] Q: Are you aware of any data show¬ 
ing dependence nsi on a nicotine in¬ 
haler? 

(i6) A: No.But it is a new product. So we 
don’t |i7i yet know how it will be used 
when used by a large (is) number of 
people, not in careful controlled clinical 

[i9] trials. 

120 ] Q: Okay. On the subject of clinical 
trials, [ 2 i| you mention toward the top of 
Page 2 of this [ 22 ] disclosure, the last 
sentence of that partial ( 23 ) paragraph 
says among your current research pro¬ 
jects (24| are clinical trials of new drugs 
for smoking 
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ID cessation? 

[ 2 ] A: Yes. 

[ 3 i Q: What drugs are referred to there? 
Hi A: Our research group has done a trial 


IS] sponsored by Glaxo Wellcome Com¬ 
pany looking at [6] Zyban. 

m Q: And Zyban — 

[8] A: Zyban is also known as Wellbutrin, 

which is (91 an anti-depressant that was 

rcccndy approved by the [io] FDA for use 

as a smoking cessation aid. 

til] Q: What is your role in these rfinirai 

trial? 

[ 12 ] A: I am the principal investigator for 
the [ 13 ) Massachusetts General Hospital 
site. It’s a multi- [14] site trial. So my role 
has been — the trial is us] almost over— 
was to conduct a study protocol that [i6] 
was designed by investigators working 
with people at un Glaxo Wellcome to 
test a specific hypothesis about (isj the 
efficacy of the drug. 

[19] Q: So your relationship that got you 
into this no] clinical trial is with Glaxo 
Wellcome Company? 

[ 21 ] A: Yes. 

[ 22 ] Q: Arc you doing contract research 
for them [231 essentially? 

[24] A: Yes. 
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[1] Q: Is it your understanding that the 
contract ( 2 | research that you are doing 
forthe Glaxo Wellcome [ 3 ] Company will 
be published? 

[4] A: Yes, that is the expectadon. 

[5] Q: Do you have any idea when that 
might happen, [6] what is the timetable at 
this point? 

[7] A: The study is almost finished and 
being [8] closed out.They are — there’s a 
meeting scheduled (9) for November of 
the different site investigators to [ioi talk 
about the publication plans.So I would— 
I mi don't know for sure. 

[ 12 ] Q: Have you been involved in any 
clinical (i3l trials of any products that are 
nicotine replacement [hi products as 
opposed to other forms of nsi phar¬ 
macotherapy? 

[ 16 ] MR. STROUSS:Objection to the 
form. If [i7i you understand. 

[is] Q: Do you understand my question? 
[i9i A: You are asking me — 

[ 2 o] Q: Have you been involved in any 
clinical [ 2 i| trials of any nicotine re¬ 
placement products? 

[ 22 ] A: Ycs.One small trial that our group 
did to [ 23 ] test a nicotine patch. 

[24] Q: When was that? 
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ID A: It was just this past year, and it was a 

[ 2 ] post-marketing trial. It was not a test of 

[3] efficiency. It was a test to look at the 
question [4] of whether or not it was 
useful to decrease [$| gradually the 
nicotine patch or whether to stop it [6] 


abrupdy, which of those two scenarios 
led to a m better cessation rate. It was a - 
small trial. 

[si Q: What did you find in your trial? 

[9] A: I don’t know the answer yet. 

[ioi Q: Is the trial concluded? 

[ill A: Yes. 

ti 2 ) Q: You arc still analyzing the data? 

[131 A: I am not analyzing the data. The 
data is (i4| being analyzed by a research 
group called Lin berry nsi Research As¬ 
sociates, which was working for [i6i 
SmithKlinc Beccham that makes the 
patch. 

117] Q: Do you expect to publish the 
results of this [isj trial? 

[i9i A: Ihopcitispublisbcd.Thatwastbc 

( 20 ) expectation that I had when I did 
this. 

[ 2 1] Q: Do you have any idea what the 
timetable is ( 22 | of when that may hap¬ 
pen? 

[ 23 ] A: I don’t. The data were just col¬ 
lected in [24] the spring of '98. These 
things take time. 
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[i] Q: I want to ask you about abuse 
potential of [21 nontobacco nicotine 
products. Do you have any [3] under¬ 
standing of what *. ie abuse potential of 
any of [4] the nontobacco nicotine pro¬ 
ducts is that we have ($i been discussing 
this morning? 

[6] A: I am not sure I understand your 
question, m It sounds like what you had 
been asking me before isj about — how 
is that different than the question you [9] 
were asking about compulsive regular 
use of these uoj different products? 

[til Q: I think it’s a littie different in the 
sense (i 2 | that compulsive regular use 
might be different than U3I sort of acute 
abuse. In other words, people perhaps 
1 14] not using a nicotine patch or nicotine 
gum every [ 15 ] day.So that there would be 
some sort of regular tie) sustained con¬ 
tinuous use, but using the patch or the 
[i7] gum or nasal sptay recreationally on 
occasion. 

[i8| MR. STROUSS:I am not sure what 
your [i9i explanation was. 

[ 201 Q: I am going to try to ask the 
question a (211 different way. Arc you 
aware of anyone, ( 22 ] Dr.Rigoni, who uses 
nicotine without tobacco [23] re- 
crcationally? 

[24] A: No. 
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HI Q: Nicotine without tobacco is avail¬ 
able in [ 2 ] several different forms? 

[31 A: Yes. 

[ 4 ] Q: There’s the nicotine gum and 
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patch that wc is] discussed today? 

I6i A: Yes. 

Pi Q: There is also nicotine nasal sptay? 
(81 A: Yes. Although that’s only available 
by (91 prescription. 

hoi Q: Is it your understanding that there 
is a (in plan to make that available 
without prescription? 

[i 2 i A: I am not aware of such a thing . 

(i3i Q: In fact, pure nicotine can be 
purchased (mi through pharmaceutical 
companies and used in [isj research; isn't 
that right? 

[i6] MR. STROUSS:Objection. 

(i7i A: I don't know. 

(is] Q: Have you ever done any research 
using pure [i9] nicotine? 

( 20 ] A: No. 

( 2 1) Q: Have you done any animal-based 
research at ( 22 ] all? 

(231 A: No. 

( 24 ] Q: Let me ask a little bit about nic¬ 
otine 
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HI pharmacology. Do you consider your¬ 
self an expert in ( 2 ] pharmacology gener¬ 
ally? 

13] A: I am a doctor. So I've had a course in 
Hi pharmacology, and I prescribe drugs. 
There are [51 people who know mote 
about pharmacology in general [6] than I 
do. So I would say I am not an expen. 

[7i Q: Let’s take that specifically to nic¬ 
otine [8] pharmacology. Do you consider 
yourself an expert in [9] the phar¬ 
macology of nicotine? 

do] A: Well, it’s son of a comparcd-to- 
what (in question. I know people in the 
field who arc my [121 colleagues who 
know more about it than I do.I know [131 
more about it than many people. I know 
that doesn’t (i4) exactly answer your 
question. 

ns) MR. STROUSS: Perhaps if you can 
(i6i define — 

(17) THE WITNESS: What an expen is. 

( 18 ) Q: I will ask you some specific ques¬ 
tions and [19] sec where that takes us. 
Have you had any specific 1201 training, 
formal training, education in the area of 

121 ] nicotine pharmacology? 

122 ] A: No. 

123] Q: Have you published any research 
anywhere on (24] the subject of nicotine 
pharmacology? 


acco.Italk tsi about what we know about 
nicotine pharmacology. 

(6] Q: When you say “what wc know,* 
how did you m gather your knowledge? 

( 8 ) A: By reading what other experts 
have written (91 and by reading the 
literature like the Surgeon (ioi General's 
report. 

(u) Q: Fair enough. So your under¬ 
standing of [i 2 ] nicotine pharmacology is 
based on the research and (i 3 i pub¬ 
lications of others — 

[ 14 ] A: Yes. 

[is] Q: — as opposed to your own re¬ 
search and ( 16 ] publications? 

[17] A: That’s true. 

(is) Q: Letmeaskyouaboutafewpeople 
and tell [i9] me if you think that these 
people are leading ( 20 ] authorities in the 
field of nicotine pharmacology. ( 21 ] Do 
you believe that Jack Henningheld is a 
leading [ 22 ] authority in nicotine phar¬ 
macology? 

(231 MR. STROUSS:Objection. You can 
[24] answer. I am objecting to the form of 
the question. 
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in A: Yes. 

[ 2 ] Q: Do you believe John Hughes is a 
leading oi authority in the area of 
nicotine pharmacology? 

14 ] A: Yes. 

15] Q: Do you believe that Neil Bcnowitz 
is a (61 leading authority in the field of 
nicotine m pharmacology? 

18] MR. STROUSS: Objection. 

[ 9 ] A: Yes. 

(to| Q: Are you fa miliar with the me¬ 
chanism through [in which nicotine 
affects people? 

[12] A: Yes. 

[ 13 ] Q: How does that work? 

[i 4 | A: Nicotine acts on the brain, on 
certain ns] receptors in the brain and on 
certain [i6] neurotransmitters in the 
brain. 

[i7] Q: Now, the brain, that’s part of the 
central [is] nervous system, correct? 

[i 9 i A: Yes — 

[ 20 ] Q: I want to make sure I have a clear 
( 2 i | understanding. 

122] A: — usually. 

[23] Q: Does nicotine also act on the 
peripheral [241 nervous system? 


[i] A: No. 
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[ 2 ] Q: Have you lectured anywhere to 
anyone on the [ 3 ] subject of nicotine 
pharmacology? 

[4] A: In the lectures I give about tob- 
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HI A: Yes. I believe it docs. 

[ 2 ] Q: Do you know what sorts of effects 
it has on [ 3 ] the peripheral nervous 
system? 

(4) A: I learned it in pharmacology, but I 


am not (si sure 1 could remember. I could 
look it up for you. 

[ 6 ] Q: There arc receptors such as acet¬ 
ylcholine, |7] sometimes called nicotinic 
receptors, in the [ 8 ] peripheral and 
central nervous system; is that (9| right 5 
no] A: I believe that's true. 

[ill Q: Now, nicotine is not the only 
substance that [in reacts or has a re¬ 
ceptor mechanism, is it? 

[131 A: No. 

(i 4 ] Q: In fact, a lot of what wc eat and 
drink acts (is) on receptors in our bodies; 
is that fur? 

( 16 ] MR. STROUSS: Objection. 

(17) Q: I can be more specific. 

[is] A: Yes, be more specific. 

(19] Q: The caffeine in my can of Coca 
Cola — 

120 ) A: As best wc know it works through 
a receptor [ 21 ] mechanism. 

[ 22 ] Q: Is it your understanding that milk. 
[231 tryptophan in milk works through a 
receptor [24] mechanism to have an 
effect on the user? 
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ill A: I am not sure that there’s tryp¬ 
tophan ( 2 ] receptors. 

(31 Q: Do you know whether the tryp¬ 
tophan in milk [4] has an effect on 
serotonin in the brain? 

(51 A: I don't know. 

[6] Q: Do you know whether the¬ 
obromine in chocolate m has an effect 
on receptors in the brain? 

(8] A: I don't know. 

(9) Q: Are receptors or ncurochemicals 
affected by no] dieting,forexample? Iask 
you this because of mi your work with 
eating disorders. 

[121 A: I am not sure that I know the 
answer that [131 question. 

[i4] Q: You don’t know one way or the 
other whether ns] dieting causes any 
kind of neurochemical effects? 

[ 16 ] A: I would suspect that some kinds of 
dieting (iti might. 

[is] Q: When you say “some kinds,* can 
you be more [i9] specific? 

[ 20 ] A: Very strict diets that put people 
into [ 2 i| states of ketosis, for example, 
might affect ( 22 ] ncurochemicals. 

[ 23 ] Q: Short of that type of an extreme 
diet, is it (24) your understanding that 
dieting to lose weight 


Pago 39 

(H within a more normal range has any 
kind of a ( 2 ) neurochcmical effect? 

131 A: Not that I know of,but I am not — I 
don’t [4] know. 
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151 Q: It's true that receptors are affected 
by [ 6 ] many activities Uiat don't involve 
exogenous [7] substances at all? 

( 8 ) A: What do you mean by ‘receptors*? 

t 9 j Q: I am talking about receptors in the 
brain, (ioj neurochcmical activity in the 
brain, for example, [ill when a person 
feels pleasure, docs that involve a (i 2 j 
receptor mechanism at all? 

U31 A: It’s a hard question to answer, 
because I am [U] not sure our state of 
knowledge about what pleasure usi 
represents biologically is such that we 
can sayfor [ 16 ] sure.Probably all thoughts 
and feelings have some [17] biological 
representation and probably all of them 
[is] reflect neurotransmitters and neu- 
rochcmistry.but I [ 19 ] am not sure that we 
know all of that. 

[ 20 ] Q: Okay. When you say “we know’ — 

[ 2 1] A: I know. 

[221 Q: Does nicotine intoxicate smoke¬ 
rs? 

(231 A: What do you mean by ‘intoxicate” 

» 

[24] Q: Well, let me ask you this. Do you 
use in 


Pag« 40 

HI your practice the Diagnostic and 
Statistical Manual? 

[ 2 ] A: Yes. 

I3i Q: Are you familiar with the DSM IV, 
the fourth hi edition? 

[5] A: Yes. 

[6] Q: Do you know whether according 
to their m criteria they list nicotine as an 
intoxicant 7 

[a] A: I don't know that. I know it is listed 
as a [9] drug of dependence. 

no] Q: Nicotine has a psycboactive 
effect on the mi user; is that correct? 

[ 12 ] A: Yes. 

H 3 I Q: Would you say that intensity of the 
[14] psychoactivc effect of nicotine is 
greater than or mi less than that of 
heroin, for example? 

116 ] MR. STROUSS: Objection, 
ini A: How do you measure intensity? 
[is] Q: Do you think that nicotine has a 
similar [ 19 ] effect on the user as heroin in 
terms of (201 psychoactive effect? 

[ 21 ] MR. STROUSS: Objection. 

(221 A: They are different chemicals that 
work in [231 different ways in the brain.So 
it's not that they [24] work in the same 
way.That’s why I think I am 
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HI feeling confused about this. 

[ 2 ] Q: What I am trying to get at is the 
effect of 13 ] that substance on behaviorof 
the user at the time, [4] acute effects, if 


you will. 

($1 MR. STROUSS: Of nicotine or — 

[6] Q: I am asking about comparing the 
acute short- m term effects of nicotine as 
opposed to heroin. 

[8] A: For someone is not tolerant to 
those drugs, 191 who has not been ex¬ 
posed to them before, I know that [101 
nicotine can have a very strong effect. It 
makes in] people feel sick and nauseated 
and other things, and [ 12 ] I think, I 
believe, that heroin has a very strong [ 13 ] 
effect, although a very different effect. 
So I [M] think that both of them have 
strong effects in mi someone who is not 
tolerant to their effects, who usi has not 
been previously exposed. 

[17] Q: Let me ask about the intoxicating 
effect, [is] You understand that heroin 
intoxicates the user, rnj correct? 

[ 20 ] A: I guess so. I am not sure what you 
mean by [ 21 ] ‘intoxicates” exactly. Can 
you define [ 22 ] “intoxicates”? 

[23] Q: Is there any way of which you are 
aware that [24] nicotine intoxicates the 
user to the same extent 
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CD that heroin intoxicates the user? 

[ 2 ] MR. STROUSS: Objection to the form 
as [3] it relates to intoxicating effect and 
use of that [4] term. 

[51 A: When you say “intoxicates,” I think 
of [6] alcohol.That’s my understanding of 
the word m ‘intoxicates,* that it makes 
people drunk. 

|8] Q: Okay. Let's use your terminology 
then. (91 Would you then say that a person 
who has used heroin (ioi and who is 
experiencing the psychoactive effect is 
mi drunk on heroin is; that the way you 
would use it? 

112 ] MR. STROUSS: Objection. 

H 31 A: Yes. 

[14] Q: So do cigarettes make people 
drunk the same mi way that heroin 
makes people drunk in your view? 

(i6) A: I have had people describe to me 
their first 117 ] use of nicotine as very 
strong and overwhelming and [isj having 
a very strong effect on them. 

[19] Q: Is it your testimony that the effect 
of [ 20 ] nicotine on the user is as in¬ 
toxicating as the [ 2 i] effect of heroin? 

( 22 | MR. STROUSS: Objection. 

123] A: 1 don’t know that to be true. 

124] Q: Do you know it to be false? 
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in A: I don’t know. 

[ 2 ] Q: You understand that cocaine also 
intoxicates (31 users, correct? 

[4] A: Yes. In the way that we have been 
talking |5| about it, yes. 


[6] MR. STROUSS: In the way that Dr. m 
Rigotti defined “intoxication”? 

[8] MR. GALE; Yes. 

19 ) Q: Is it your understanding that cig¬ 
arettes (io| intoxicate smokers the way 
that cocaine intoxicates [it] cocaine 
users? 

[121 MR. STROUSS: Objection. 

[13] Q: To the same level of intensity? 

[14] A: I have trouble answering that 
question, mi because people, my un¬ 
derstanding is that people use [ 16 ] coca¬ 
ine intermittently, where people use 
cigarettes [it] with a tolerance to nic¬ 
otine and are trying to [is] maintain a 
nicotine level so as to prevent (191 wi¬ 
thdrawal symptoms as opposed to some¬ 
one — most [201 people don’t have 
cocaine in their systemall of the [ 2 iitime, 
but they use it occasionally.So that it’s — 

[ 22 ] it gives them a psychoactive effect 
acutely and then [ 23 ] a withdrawal sym¬ 
ptom. 

[24] Q: What I am trying to get at is the 
acute 
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[l] psychoactivc effect. 

[21 A: There is an acute psychoactive 
effect of [3] cocaine — 

(4] Q: Right. 

[5] A: — and of nicotine. 

(6] Q: Is it your testimony that the acute 

[7] psychoactive effect from nicotine is as 
intense to m the user as the acute 
psychoactivc effect from [ 9 ] cocaine? 

[ioi A: We were talking about two in¬ 
dividuals who [in had never been ex¬ 
posed to cither drug, and they each (121 — 
one of them tried cocaine and one tried 
nicotine. (131 I don’t know which one 
would feel more intoxicated. 

Ii4| If we're talking about a smoker you 

[15] recruited from the general public 
who already had a [i6] tolerance to 
nicotine, smoking a cigarette would not 
[17] have a strong effect as to someone 
who hadn't had fisj any cocaine. But 
those are not equal comparisons. 

[19] Q: No. Because in your example the 
person had ( 20 ] never used cocaine 
before. How about a regular [211 cocaine 
user compared to a regular nicotine user, 
[ 22 ] isn’t die psychoactivc effect of the 
cocaine, the [231 acute psychoactivc 
effect of the cocaine greater? 

[24] A: I don't know the answer to that. I 
do know 
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HI that people who have been addicted 
to both will say [ 2 ] that it is at least as 
difficult if not more [31 difficult to give up 
cigarettes than to give up [4] cocaine or 
heroin. 
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I5i Q: Right.I see that little later on.I will 
I6i get to ask you some questions about 
that in a few m minutes. 

18 ] Does nicotine impair cognitive abil¬ 
ity? 

19] A: No. Nicotine is generally thought 
to (ioi enhance concentration — well, 
no. That's not quite an right. In regular 
smokers having a cigarette helps an 
their concentration because not having 
a cigarette (13) causes withdrawal which 
causes difficulty with [U] concentration. 

Ii5i Q: Is it really known scientifically 
whether [ 16 ] it's the withdrawal as op¬ 
posed to the positive a?) effects of 
nicotine on the smokers that causes the 
as) concentration differences? 

(i9i MR. STROUSS:Objection to the 
form. 

120 ) Q: Is it your testimony that it's an an 
established to reasonable degree of 
scientific 1221 certainty that the reason 
smokers report increased (231 con¬ 
centration after a cigarette is because 
they are (25) avoiding withdrawal as 
opposed to any positive 
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in effect of nicotine? 

[ 2 | A: Yes, I believe that that is true, 
i] Q: Is it fair to say that no one gets 
drunk in from cigarettes, using your 
terminology? 

151 A: I thought I said if someone hasn't 
used it [61 before and smoked a cigarette, 
that they would feel m the nicotine 
version of drunk. 

18 ] Q: Let me ask the question a different 
way. Is (91 it fair to say regular smokers 
don’t get drunk from [toi cigarettes? 

HU MR. STROUSS:Objection. 

1121 A: By ‘drunk* you mean? What do 
you mean by (131 “drunk*? Unable to — 

(ui Q: I was using 'intoxicated* and we 
weren't (15) communicating on it. 

(161 MR. STROUSS: Do you understand 
the ini question? 

(is) Q: Let me ask the question this way.Is 
it (i9| fair to say that smokers, regular 
smokers arc not ( 20 ) intoxicated by 
cigarettes? 

[ 2 ii A: Yes. 

( 22 | Q: Does smoking result in smokers 
being unable ( 23 ] to comprehend war¬ 
nings about smoking effects on (25) their 
health? 


HI A: No. 
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12 ] Q: Docs nicotine result in smokers 
being unable (31 to decide whether to 
smoke? 


Hi A: Well, nicotine is an addictive drug 
and 15) makes it difficult for people to 


stop smoking. 

I6i Q: Docs nicotine render smokers un¬ 
able to quit? 

m A: You are asking me a black-and- 
white (si question. I am not sure it has a 
black-and-white (91 answer. It makes it 
more difficult for them to [ioi quit. It 
doesn’t make it impossible for some or 
ini many smokers to quit, because we 
know that people do ( 12 ] quit smoking . 

U31Q: Right I am not talking about 
difficulty, (Mi but just inability. Has there 
been any group of usi smokers identified 
who are rendered unable to quit [161 as a 
result of nicodnc? 

117] A: I have had patients with serious 
tobacco- usi related medical diseases 
who have been unable to (191 quit 
smoking and smoked until they died. 

120 ] Q: Was it that they were unable to 
quit or just [ 21 ] unsuccessful in their 
quitting attempts? Here's [221 where I am 
trying to go. You run a smoking [ 23 ] 
cessation clinic, correct? 

(24) A: That’s true. 
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HI Q: Do you advise smokers, any smo¬ 
ker that they [21 are unable to quit? 

(31 A: No. 

Hi Q: Is it part of your treatment phil¬ 
osophy in (5) dealing with your padents 
that any smoker if [61 properly motivated 
can quit smoking? 

[7] A: If motivated and given an approp¬ 
riate [8] assistance, yes. There are some 
times when [91 people — there are 
effects,psychological effects no] of quitt¬ 
ing smoking that can sometimes des¬ 
tabilize mi people's psychological equil¬ 
ibrium in such ways that (121 they might 
better get their psychological [131 equil¬ 
ibrium stabilized by other drugs before 
they [Hi quit smoking. I am not sure I was 
clear, but I will 1151 stop. 

( 16 ) Q: Is it fair to say that smokers 
perceive [i7i benefits from nicotine? 

lie) A: Yes. 

[i9i Q: Do smokers tell you that when 
you treat ( 20 ] them? 

( 2 i) A: Smokers do. Although many 
smokers also say [221 they no longer get 
any benefit from their cigarettes (231 and 
arc smoking only to prevent the pain of 
[24i withdrawal. 
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ID Q: Are there smokers in your practice 
who tell ( 2 ) you that nicotine and cig¬ 
arettes help diem [31 concentrate? 

Hi A: Yes. 

I5i Q: Have smokers told you that nic¬ 
otine helps (6) improve their attendon 
level? 
m A: Yes. 


is] Q: Have smokers told you that nic¬ 
otine in (91 cigarettes reduces their anger 
or improves their (to; mood in some way 
or another? 

nil A: Yes. 

(i 2 ) Q: Now, have you also seen some of 
those listed 1131 in the literature as — 

[Ml A: Some of those. What is ‘those*? 

[15] Q: Have you seen literature that 
shows smokers' ( 16 ] perception that nic¬ 
otine improves their [17] concentration, 
enhances their mood, improves their [ im 
attention level? 

[i9l A: Yes. 

[ 20 ] Q: As part of your practice do you 
stay current [ 21 ] with the literature on 
smoking and health-related [221 issues? 

[ 23 ] A: I try to. 

[24] Q: Specifically to smoking cessation. 
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ID part of your job to stay current with 
the smoking [21 cessation literature? 

[31 A: Yes. 

Hi Q: Have you operated as a peer re¬ 
viewer to any [5] periodicals on smoking 
cessation? 

[6] A: Yes. 

[7] Q: What peer-reviewed periodicals - 
are those? 

is] A: Lots of them. 

19) Q: If you could give me some ex¬ 
amples? 

[ 10 ] A: The Annals of Internal Medicine. 
JAMA, The [iij Journal of the American 
Medical Association. 1 1121 think I have 
done some for the New England Journal 
113 ) of Medicine. The Journal of General 
Internal U4| Medicine. 

(i5| Q: For how long have you been a 
peer reviewer [ 16 ] for these types of 
publications on smoking cessation iiti 
issues? 

[is] A: I don't exactly remember when I 
started, but [i9i I think it’s been about a 
decade. 

[ 20 | Q: I want to ask you some questions 
about [ 2 i] withdrawal symptoms in 
abstinent smokers. You have [ 22 ] not 
published any original research in that 
area, [ 23 ] have you? 

[24] A: No. 
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(U Q: Who would you consider some of 
the leading [ 2 ] authorities who have 
published original research in (31 the area 
of withdrawal symptoms in abstinent hi 
smokers? 

(5i A: Jack Henningficld, John Hughes, 
Dorothy [6] Hatsukami, Saul Schiffman. 

m Q: Do you.as you define the terms.are 
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[8] withdrawal symptoms in abstinent 
smokers the same [9] thing as cravings to 
smoke or arc those two [ioi different 
things? 

Hi] A: That's a controversy in the field 
right now. ti2] I believe the Surgeon 
General's report in 1988 spent (131 some 
time discussing that.The DSM IV, as I [14] 
understand it, says that craving is not pan 
of the [isi current definition of nicotine 
withdrawal. It seems [ 16 ] craving in¬ 
dependently contributes to the diffic¬ 
ulty [17] that smokers have in quitting 
smoking, but they have (iai taken — the 
most recent version of the criteria for [19] 
nicotine withdrawal syndrome do not 
include craving, poi It’s in that doc¬ 
ument, but to be sure — 
pi] Q: This Jack Henningfield article? 

[ 22 ] A: Yes. 

[23] Q: If you would like to look at it. It’s 

[24] Rigotti Exhibit 3- 
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ID A: Iknow.Idon'thavetolookitup.Ip] 
know. 

(3) Q: Okay. According to DSM IV, craving 
to smoke hi is something different from 
nicotine withdrawal, [5] right? 

[«] A: Ycs.I think people — I think that m 
scientists arc trying to define better what 
craving [8] is and what it represents and 
how it relates to [9] nicotine, and as best I 
understand it, the final [ioi answers are 
not in. 

(ill Q: What’s your understanding in ter¬ 
ms of how [ 12 ] long after a person stops 
smoking withdrawal from 1131 nicotine is 
present in that person, withdrawal (i4| 
symptoms? 

[is] A: It’s difficult to give a specific time 
when us] all symptoms are certainly 
gone in all smokers, but [17] my un¬ 
derstanding is that the symptoms begin 
within a [is] few hours of the last 
cigarette, peak, and at two to U9] three 
days in many cases are gone — are 
largely [ 20 ] gone, but are not entirely gone 
afteraboutaweek piiortwo.Tbere have 
been some studies that have [221 looked 
at the time course of withdrawal sym¬ 
ptoms and [231 certainly after a month 
they are largely gone. 

[24] Q: Is it your understanding that crav¬ 
ing to 
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HI smoke can last longer than one month 
in an abstinent [ 2 ] smoker? 

[3] A: People will talk about craving last¬ 
ing [4] longer, yes. Although it is possible 
that craving [5] later on may represent a 
different phenomenon than [6] craving 
earlier on. I think it’s a complicated m 
issue. 

[8] Q: I believe that you've written that 


nicotine [9] replacement therapy can 
help reduce or even (ioi eliminate wi¬ 
thdrawal symptoms from nicotine; is that 
Hi] correct? 

[ 12 ] A: Yes. 

(131Q: Is nicotine replacement therapy 
effective in [U] reducing cravings to 
smoke? 

[is] A: My understanding of what the 
literature says [i6] is that some studies 
will say that it does and some [17] studies 
will say that it docs not. 

[is] Q: What's your opinion? 

U 91 A: I think that nicotine replacement 
might [ 20 ] reduce some cravings, but I 
don’t know that it has [ 2 i] been con¬ 
clusively shown to reduce cravings. I 
have ( 22 ] seen an abstract recently, as 
recently as this 1231 spring, where some of 
the researchers whose names I [241 gave 
you before, have addressed these issues 
and 
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(U have been trying to son this out. 

[ 2 ] Q: Docs that include John Hughes? 

(31 A: Yes. Although I think the abstract I 
was [4] thinking of might have been from 
Saul Schiffman. 

[51 Q: Okay. Is it your opinion that abstin¬ 
ent [6] smokers undergo physiological 
withdrawal? 

[7] A: Yes. 

[8] Q: I want for you to compare for me 
the [9] intensity of that physiological 
withdrawal as you ( 10 ) perceive it with 
some other substances. For [i 11 example, 
is the intensity of physiological [121 
withdrawal from nicotine more intense 
or less (13) intense than withdrawal from 
alcohol in a person who [14] is alcohoi- 
dependent? 

[is] A: lam not sure I know the answer to 
that [ 16 ] question. It may have to do with 
how dependent the [17] smoker or the 
alcohol user were. They might be ( 18 | 
si milar or the alcohol might be worse. 

[19] Q: You are aware that sometimes 
people who are (201 severely alcoholic 
are hospitalized as a result of 1211 their 
withdrawal symptoms? 

[ 22 ] A: Yes. 

[23] Q: Have you ever hospitalized a smo¬ 
ker for [24] nicotine withdrawal? 


[ 2 ] Q: Have you ever heard of that hap¬ 
pening [ 3 ] anywhere? 

[4] A: No. 

[si Q: Withdrawal from barbiturate use 
can be life- [6| threatening; is that right? 

m A: Yes. 

[8[ Q; A percentage of people who try to, 


who are [91 barbiturate-dependent who 
try to get off 1101 barbiturates without 
some sort of chemical therapy (in will 
die. There is a certain percentage that 
die; 1121 is that right? 

[13] A: Yes. 

[14] MR. STROUSS: If you know. 

(i$l A: I am not sure. Let me be honest. 
[ 16 ] Q; I absolutely want you to be honest 
and give ii7] your best answer to every¬ 
thing. 

[is] A: Okay. 

[19] Q: Withdrawal from nicotine is not 
life- [ 20 ] threatening? 

[ 21 ] A: It is not. 

[ 22 ] Q: Withdrawal symptoms from her¬ 
oin in a person [ 23 ] who is dependent on 
heroin are very severe; is that 12 -ti cor 
tea? 


[i] A: Yes. 
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[ 2 ] Q: Is the physiological withdrawal 
from [ 3 ] nicotine more or less intense 
than the physiological [4] withdrawal 
from heroin? 


(si A; Less. 

[6] Q: Do you believe that people can 
become m dependent on caffeine? 

[8] A: I don’t know if it meets all the 
criteria [ 9 ] for dependence as set down 
by the DSM IV. 

[ioi Q: Okay. Have you read any pub¬ 
lications by [ 11 ] people whom you bel¬ 
ieve to be leading authorities in [ 12 ] the 
area of pharmacology? 

[13] A: About caffeine? 

[14] Q: In the area of caffeine, for ex¬ 
ample, have [is] you read any of Jack 
Henningficld's publications on (t6] caf¬ 
feine dependency? 

[17] A: No. 

[is] Q: Any of Neil Benowitz’s pub¬ 
lications on [i9| caffeine dependency? 

[ 20 ] A: No. 

[ 2 1] Q: Have you read any of John Hug¬ 
hes’ [ 22 ] publicadons on caffeine depe¬ 
ndency? 

[231 A: No. 

[24] Q: Or Dorothy Hatsukami's? 


ID A: No. 
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[ 2 ] Q: Would you deferto those people in 
terms of [ 3 ] their work and opinions as to 
whether or not [4] caffeine is a depe¬ 
ndence-producing substance? 

I$l A: “Defer’’ meaning? 


[6] Q: Would you trust their judgment? 
n A: Yes. I would read what they said 
and see if [8| I agreed with them. 

[91 Q: Fair enough. Is severity of wi- 
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thdrawal noj symptoms directly related 
to success in quitting [in smoking? In 
other words, are people who have more 
(i 2 ) severe withdrawal symptoms less 
likely to be able to [ 13 ] quit? 

(14) A: Yes. 

[i5l Q: Are there data and publications 
going in the [i6] other direction? Have 
there been studies that have [t7i shown 
that success in quitting in the population 
[is) being studied was unrelated to sever¬ 
ity of (191 withdrawal symptoms? 

[ 20 ] A: I think there may be. I don’t know 
for [ 2 D $ure,but I couldn't state that every 
study has (221 always shown a relation¬ 
ship between the intensity of [231 the 
withdrawal and the success in quitting. 

[24) Q: How about in your own work in 
your own 
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tn publications, have you published 
studies showing [21 that severity of wi¬ 
thdrawal symptoms were not [31 related 
to success in quitting smoking? 

(4) A: No. I haven't published anything 
that I [5i recall that looks specifically at 
measures of (6) nicotine withdrawal. 

I7i Q: How about measures of nicotine 
intake by the [8i smoker before quitting? 
[9i A: Yes. I have published — what's 
your [io] question? 

dll Q: I was going to ask it. Is the amount 
of [i 2 ] nicotine intake by a smoker 
directly related to [ 131 success in quitting? 
In other words, if you look at [141 a 
population.do the heavier smokers have 
a smaller [isi percentage chance to quit? 
[ 16 ] MR. STROUSS: Objection. Go ahead 
and [i7] answer it. 

[is] A: On average people who smoke 
more cigarettes [i9i per day are thought 
to be more nicotine-dependent [201 and 
the people who smoke more cigarettes 
per day in [211 many studies arc less likely 
to succeed in quitting [ 22 ] smoking. Does 
that answer your question? 

(23) Q: Yes.But there are studies that go in 
the [24] other direction, isn't that right, 
showing that 
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HI there is no relationship? 

[ 2 ] A: I think that most studies—and lam 
not (3) aware of studies that go in the 
opposite direction. (4i I think that there 
may be — I can’t say that every [5] study 
as you asked, because in medicine you 
can [6] never say everything is a certain 
way. I think [7] generally speaking daily 
cigarette consumption is a [8] pretty 
reliable predictor of success in quitting 
19] smoking. 

[io) Q: When you say ‘pretty reliable 
predictor,"[in can you compare it to 
some other predictors? For [ 12 ] example. 


self-efficacy, can you define how you 
would (i3i use the term “self-efficacy* in 
your publications or [i4| teaching? 
list A: My understanding of self-efficacy 
is [ 16 ] confidence in your ability to quit. 
That’s an [i7] important predictor of 
success also. 

[is) Q: In fict the literature shows that 
self- (191 efficiency in the smoker is 
probably the best [ 20 ] predictor of ability 
to quit; is that correct? 

[ 2 i] A: I am not aware that that's true. It is 
a ( 22 ) strong predictor, but it's — I don't 
know that it (231 is the strongest. 

(24) Q: Are you aware of any data or any 
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in publications that show that any pre¬ 
dictor is [ 2 ] stronger, is a better predictor 
of a smoker’s oi ability to quit than that 
smoker's self-efficacy? 

[4i A: I am trying to think back to some of 
the (5) analyses that I’ve done in my own 
work, which since [6] they are not in front 
of me, I don't remember m exactly what 
had the largest odds ratio in the [8j 
multivariate — what you are speaking of 
is a [91 multivariate — what you do is look 
at who quits and no] who doesn't quit. 
You do as your outcome measure, (in 
you do a multivariate analysis, putting in 
a number ( 12 ] o^ptedictorvariables to see 
which has tn<: large —[131 which is 
independent of others, and in those 
usually [14] self-efficacy or a measure of 
the confidence in the [15] ability to quit 
has been in many cases one of the (i6i 
ones that has come out, but number of 
cigarettes per [i7] day often comes out as 
well. 

[is] What you get also depends on what 
you 119 ] put in. In other words, if you ask — 
not every [ 20 ] study measures every 
potential predictor, and so ( 21 ] it's not 
always possible to know which is the 
most [ 22 ] important. So I guess I can't say 
that [ 23 i self-efficacy is the strongest. I 
will disagree [24] with you, I think. 
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in Q: I am not sure if you are or not. Let 
me see [21 if I can find a question we can 
agree on. Is self- (31 efficiency a very 
important predictor and a very [4] re¬ 
liable predictor — 

[5] A: Yes. 

[6] Q: Let me finish my question. 

[7] A: Of quitting smoking. 

[8] Q: Thank you. [9] (A recess was taken 
from 11:21 to 11:34 a.m.) 

no] (Ms. McIntyre joins the deposition.) 
Hi] Q: I want to turn our attention back 
to your [ 12 ] disclosure statement. In 
talking about nicotine [ 13 ] producing 
regular compulsive use, can you des¬ 
cribe (i4) what you mean by that? 


(i5i A: That people smoke daily, many 
cigarettes a ii6] day, and they continue to 
smoke even when it's [t7] difficult to 
smoke or when they are sick orwhen (isi 
they — if they non out of cigarettes they 
will go [i9i in the snow to a convenience 
store and inconvenience [201 themselves 
to get cigarettes.That's what I mean. 

[ 2 i| Q: Cigarettes aren't unique in that 
respect. [ 22 ] There are other legal sub¬ 
stances that people will ( 23 ] incon¬ 
venience themselves to get. 

[24] A: Can you name one? 
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ID Q: Sure. Ice cream. 

[ 2 ] A: I don't think so. 

[ 3 ] MS. MCINTYRE: You’re asking the 
witness [4] to speculate. 

(si Q: Would you agree with me beh¬ 
aviors can be [6] compulsive even if there 
is no drug involved at all? 
pi A: Yes. There is a disorder called 
obsessive- is] compulsive order. 

19] Q: People that have obsessive-com¬ 
pulsive no] disorder behavior don't nece¬ 
ssarily have to be mi involved with 
drugs? 

[ 12 ] A: I'm not sure I know what you 
mean. 

[13] Q: Are you aware of any compulsive 
behaviors mi other than drug-related 
behaviors? 

[isi A: No. I don't know what you are 
getting at. [ 16 ] This is beyond my ex¬ 
pertise. 

[i7] Q: Let me take a step back. You have 
done work [is] with eating disorders, 
correct? 

119] A: Yes. 

[ 20 ] Q: Would a person suffering from 
anorexia [ 21 ) nervosa exhibiting com¬ 
pulsive behavior? 

[ 22 ] A: I am confused. A person with 
anorexia [ 23 ] nervosa generally does not 
eat. 

[24] Q: So that’s a compulsive behavior in 
your 
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HI view? 

[ 2 ] A: No. 

[ 31 Q: How about a person with bulimia 
nervosa, are (4i they exhibiting a com¬ 
pulsive behavior? 

[5] A: A person with bulimia who is 
binging and [6] purging, you could say 
that was compulsive. 

PI Q: Outside of bulimia, are you aware 
of any (sj other compulsive behavior that 
people engage in that (91 is not a drug- 
related behavior? 

[101 MS. MCINTYRE:: I take it you are 
asking mi her about compulsive in the 
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sense that she has used [i2] it in this 
disclosure? 

[131 MR. GALE: I am talking about [i4| 
compulsive — 

( 15 ) MS. MCINTYRE::As she — 

ns] Q: If you have trouble undersanding 
what I [i 7 ] mean bya question, like by the 
word *compulsive,’(i8] ask me and I will 
be glad to help. 

U 9 ] A: 1 am not sure what you mean by * 
compulsive."]20] You asked me to define 
it and I referred you to the (2ii DSMIV. I 
was it using in the same way that the 
DSM [22] IV uses it. 

[23] Q: Okay. 

124) A: So — 
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m Q: Let me ask the question this way. 
Arc you [2] aware that DSM IV identifies a 
number of compulsive [3] behaviors that 
are not drug-related behaviors? 

Hi A: I am not a psychiatrist. So I don’t 
know [$i about that. 

[6] Q: Okay. Would you describe smoking 
as a m conditioned behavior? 

[8] A: Tell me what you mean by "con¬ 
ditioned"? 

[9] Q: Are you familiar with the phtase [10] 
"conditioned behavior" at all as part of 
your mi practice? 

[12] A: I have seen it used in different 
ways by [13] different people. 

(Ml Q: I am more interested in what you 
mean. How [i 5 | would you define a 
conditioned behavior? 

[16] A: Well, I think of it as either classical 
or [ 17 ] operant conditioning.That's how I 
undersanding [is] conditioning, which 
is a psychological term. 

[191Q: All right. 

I20| A: And there is a — part of the nature 
of [2ij cigarette smoking is conditioned. 

[22] Q: Okay. What part of it? 

[ 23 ] A: What do you mean by “what pan 
of it”? Are [ 24 ] you asking me for a 
perccnage? 
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in Q: No,ma'am. Youtold me that part of 
[2] cigarene smoking behavior is con¬ 
ditioned. I am [ 3 ] asking you what pan of 
cigarette smoking is [ 4 ] conditioned? 

( 5 ) A: What 1 mean is, for example, many 
people at [ 6 ] the end of a meal will feel 
the desire for a m cigarette. That is 
thought to be a conditioned [ 8 ] behavior. 
When the phone rings, people who 
smoke ( 9 ) often light up a cigarette as 
well as alking on the no] telephone. 
That's thought to be a behavioral uu 
conditioning portion of cigarettes. Some 
of the (12) cigarettes that people pick up 
are related to that. (13] Some of them are 


related to needing to get their [14] nic¬ 
otine levels in their brain up again. 

[is] Q: And that will vary from smoker to 
smoker, [16] won’t it? 

U7) A: Yes. 

[is] Q: In other words, so me smokers will 
smoke for [ 19 ] these conditioningteasons 
that you ate alking [201 about, when 
some smokers might smoke more for [21] 
nicotine? 

[22] A: Yes. 

( 23 ) Q: Now, you have started to talk 
about some [ 24 ] reasons other than nic¬ 
otine that people might smoke. 


( 131 Q: Have smokers told you that they 
like the tui sensory effects of cigarettes, 
smell, taste, feeling mi in their throat 
when they inhale? 

[i 6 | A: I know the literature tells us that 
those [ 17 ] are some of the things that 
smokers say they like us] about cig¬ 
arettes. It's not something I hear very [19] 
much from smokers. I hear more often 
that they [201 don’t like the smell, the 
leftover smell of tobacco [21] smoke. 

[22] Q: Okay. Are you familiar with the 
research (23] and the publications of Jet 
Rose? 

[ 24 ] A: Yes. A little bit. 
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ID There are a number of reasons that 
smokers smoke, (21 that they enjoyed 
smoking that are not related to (31 nic¬ 
otine; is that right? For example, after a 
meal hi or with a cup of coffee? 

HI A: Yes. 

(61Q: Okay. Some smokers smoke as a 
social [ 7 ] adaptation? 

[8] MR. STROUSS: Objection. 

[ 9 ] A: I am not sure I know what you 
mean. 

[10] Q: Some people smoke when they 
are with friends (in but don't smoke 
when they are alone; is that lair? 

[121 A: lam not sure that I know that to be 
the [13] case. 

[ 14 ] Q: You never had a smoker tell you 
that? 

[is] A: No. There arc — no. There arc 
some [16] smokers who will smoke when 
they go out,but it [i 7 ] doesn’t mean that 
the other times that they don't (18) 
smoke, no. I think we must be mis¬ 
understanding each [ 19 ] other. 

[20] Q: Okay. You think we arc misun¬ 
derstanding [2ii each other.Let's go back 
a step to where we were. (221 1 think I am 
getting lost here. Has a smoker ever [23] 
told you in your practice that they smoke 
when they [ 24 ] were with friends but not 
when they are alone? 


ill A: No. 
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[2] Q: You don’t know any smokers that 
smoke that [ 3 ] way? 

hi A: I don't know any smokers who 
only smoke when [ 5 ] they are with 
friends and never smoke by themselves, 
16) so that every time they are with 
friends they arc m smoking and every 
time they are not with friends [ 8 ] they arc 
not smoking. 

[ 9 ] Q: Not necessarily every time theyane 
with no] friends, but sometimes they 
smoke with friends but [uj they don't 
smoke when they are alone? 

[i2] A: I do not know smokers like that. 
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HI Q: How little? How are you familiar 
with his [2] work? 

[31 A: I have read his work referred to by 
other hi people. I have not read his 
papers directly myself. 

[ 5 ] Q: Do you have any direct knowledge 
of work [ 6 ] that he’s done in the area of 
the tolc of sensory [ 7 ] effects in main¬ 
taining smoking? 

[8] A: Direct knowledge? I haven't read 
what he [ 9 ] has written, his words, but I 
have read — I have tioj read other people 
alking about the work he has done mi 
and some — about the work he has 
done. 

(12) Q: Based on what you know of Jet 
Rose’s work, 113) do you consider him a 
leading authority in the field [i 4 ] of 
sensory effects in maintaining smoking 
behavior? 

[ 15 ] A: Yes. 

[16] Q: Do you also consider Jet Rose as a 
leading [ 17 ] authority in the area of the 
role of nicotine in (is| maintaining smok¬ 
ing behavior? 

[191 A: That I don’t know. 

(20[ Q: The second sentence under “sub- 
srancc" says [21] you will testify to most 
addicted smokers smoke [221 every day 
and have their first cigarette wi thin a [231 
half hour after they wake up. To you is 
there any [ 24 ] difference between the 
word “addicted" and the word 
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[i] “dependent"? 

12] A: I think they refer to the same thing. 


[3] Q: You referred several time to DSM 
IV. Docs hi DSM IV refer to drug ad¬ 
dictions or drug dependence ( 5 ) or both? 


[ 6 ] A: It uses drug dependence. I don’t 
know if it [ 7 ] uses addiction. 1 don't 
remember whether it does or m not, 
because I didn’t read it looking spec¬ 
ifically ( 9 i for that. 

[io] Q: In your publications do you use 
the words [u] "addiction" and ‘depe¬ 
ndence" interchangeably? _ 
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112 ] A: Yes. 

11 3 ) Q: When you talk to smokers trying 
to quit, do [14] you used “addiction* and * 
dependance"(i5j interchangeably or do 
you tend to use one word more [ 16 ] than 
the other? 

[17] A: I use them both. 

[is] Q: In your opinion, is using the word 

(19] “addiction* when talking to a smoker 
trying to quit, ( 20 j is that productive or 
counterproductive in trying to [ 2 ii help 
that smoker trying to quit? 

[ 22 ] MS. MCINTYRE: Objection. 

[23] A: I think that it can be helpful in the 
sense [24| that people don’t like to think 
of themselves as 
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U] addicts or addicted to something. So 
pointing out [ 2 ] to people that they are 
addicted or dependent on »] nicotine 
can be helpful, and I think that perhaps 

[4] for the general public addiction has a 
stronger [$) connotation than depe¬ 
ndency, but I think that [6] scientists see 
them as reflecting each other. 

[7] Q: Your answer says you think it can 
be helpful [S] in a certain sense.Can it also 
be harmful and [9] counterproductive to 
label a smokera nicotine [ ioj addict if you 
want that smoker to quit? 

[ill A: If it undermines their self-efficacy, 
I [i 2 ] suppose it might be. 

[ 13 ] Q: Have you seen that happen? Have 
you seen it [14] undermine a smoker's 
self-efficacy? 

[is] A: No. I can’t recall that I have. 

116 ] Q: I want to ask you a few questions 
about [i7] terminology, so I understand 
how you would define (taj the term * 
addiction.* I am going to ask you a (i9i 
number of words. I am going ask if they 
mean the [ 20 ] same thing or something 
different from the word [ 2 i] “addiction." 

122 ] A: Is this addiction as understood by 
the [ 23 ] scientific community or as un¬ 
derstood by the general (24) public, 
which may be different’ 
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ID Q: As understood by you in forming 
the basis of [ 2 ] expert opinions as to 
whether or not nicotine is [31 addictive. 
[4] A: Okay. 

15] Q: To say a substance is reinforcing, is 
that [6] the same thing as addictive or 
something different? 

Pi A: It's part of being addicted. It's not — 
it [8j is, but not sufficient to be addicted. 
How is that’ 

[9i Q: To say something is reinforcing 
does not [toj mean that it is addictive? 

[u] A: Yes. 

Ii 2 ] Q: To say something is pharmac¬ 
ologically [13] aedve, is that the same 


thing as being addictive? 

(Hi A: No. - 

d$] Q: If so mething is rewarding, does 
that [ 16 ] necessarily mean that it's ad¬ 
dictive? 

[17] A: No. 

[is] Q: If a substance is psychoactive, 
docs that [19] mean it’s addictive? 

[ 20 ] A: I don't think so. 

[ 2 1] Q: If a substance is labeled a drug, 
does that [ 22 ] mean it is addictive? 

[ 23 ] A: No. 

[24] Q: To say that something has a nar¬ 
cotic effect, 
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[i] is that the same thing as saying it is 
addictive? 

[21 A: I am not sure I would know what * 
narcotic oi effect’ means. 

Hi Q: To say that substance has a sedating 
effect [5] on the user, is that the same 
thing as to say it is [6] addictive? 

m A: No. 


[15| A: Yes. 

[i6] Q: Based on your experience and in 
your opinion [i7i of all smokers, what 
percentage of them do you us] believe 
smoke every day? 

[i9] A: We have data on that. I have read 
data on [201 that. 

( 2 i| Q: Okay. 

[ 22 ] A: It is — lam trying to remcmber.It's 

[ 23 ] about 90 percent or more. 

[24] Q: Okay. As I put those numbers 
together in my 
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[i] head, and tell me if I wrong, would it 
be your [2] opinion of all smokers some¬ 
where between 70 and 80 ui percent of 
them are addicted, whether they smoke 
(4) every day or not? 

[$] A: I would say 80 percent are ad¬ 
dicted. 

[6] Q: The next sentence says you will 
testify that [7] although millions of peo¬ 
ple try to quit smoking each [s] year, less 
than five percent have long-term suc¬ 
cess? 


[8] Q: To say a substance has a stimulating 
effect [9j on the user, is that the same 
thing as to say it is [to] addictive? 

mi A: No. 

[ 12 ] Q: Ifa substance provides pleasure to 
the [i3i user, that doesn’t necessarily 
make it addictive, [i4] correct? 

US] A: No. No. 

[ 16 ] Q: No, that’s not correct? 

[17] A: I'm agreeing with you. 

[ 18 ] Q: I asked the question poorly. If a 
substance [19] provides pleasure, docs 
that necessarily make it [zoj addictive? 

( 2 1) A: No. 

[ 22 ] Q: How would you determine whe¬ 
ther an [23] individual smoker was ad¬ 
dicted? 

[24] A: I would refer to the criteria in DSM 
IV as a 
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[1] guide. 

[ 2 ] Q: Would that require an individual 
assessment [31 of that particular smoker? 
14) A: Yes. 


[5] Q: Based on your experience in this 
field, in [6] your opinion, what per¬ 
centage of people who smoke pi every 
day are addicted? 


[8] A: I want to say the vast majority. You 
want [9] me to give you a number? 

[ioi Q: Your best estimate. 


mi A: Somewhere 80 to 90 percent. 
[ 12 ] Q: This is under — 


[i 3 ] A: Of people who smoke every day? 
[M] Q: Yes, ma'am. 


[9i A: Yes. 

(ioi Q: That five percent, are you talking 
about [in less than five percent of 
smokers or less than five 1121 percent of 
those who arc attempting to quit? 

[13] A: Of those who are atte mpting to 
quit. 

[14] (Exhibit No. 6 was marked.) 

(i;j Q: Dr. Rigotti, I am handing you 
what's been 116 ] marked as Rigotti Exhibit 
6.1t is an article that [17] you published in 
1996 entitled ‘Cigarette smoking [is] and 
coro nary heart disease* that appeared in 
the |i9] periodical Cardiology Clinics. Do 
you recognize [ 20 ] this as being your 
publication? 

[ 21 ] A: Yes. 

[ 22 ] MR. STR0USS:Do you have extra 
copies? 

[ 23 ] MR. GALE: I have one. A lot of the [24] 
exhibits that I am using arc double-sided 
copies. 
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[i] So when you make copies you pro¬ 
bably want to note [ 2 | that. 

13 ] Q: Okay. Is this an article that you 
published [4] in 1996? 

15| A: Yes. 

[6] Q: Okay. I want you to turn if you 
could to m Page 61 and then it goes on to 
Page 62. It talks m about stages into 
which you can categorize former [9] and 
current smokers; is that right? 

[ioi A: Yes. 

HU Q: Then you assign some percen¬ 
tages to those [ 12 ] changes in terms of 
people who might end up being [»] 
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categorized that way; is that fair? 

{mi A; Yes. 

Iisi Q: In paragraph numberone on Page 
61. it talks [ 16 ] about precontcmplation. * 
The smoker has no interest [17] in quitt¬ 
ing and denies or downplays the dangers 
of its] smoking to him or herself. Pop¬ 
ulation surveys [is] reveal 35 to 40 
percent of the current smokers are [ 20 ] in 
this current stage." 

[ 21 ] A: Yes. 

[ 22 ] Q: Do you still agree with that? 

[23] A: Yes. 

[24] Q: So at any given point in time in any 
year, 
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in for example, 35 to 40 percent of 
smokers aren’t even [ 2 ] contemplating 
quitting; is that fair? 

[3] A: Yes. 

Hi Q: It then talks about the con¬ 
templation stage ist where smokers are 
considering quitting but [6] ambivalent 
about actually quitting.lt states that m 35 
to 40 percent of smokers arc in that 
stage; is [8] that right? 

[9] A; Yes. 

[to] Q: Would you agree with me a smo¬ 
ker in the mi contemplation or pre- 
contemplation stage, they are [ 12 ] not 
attempting to quit at that point? 

U3) A: Yes. 

[14] Q: Then in the preparation stage on 
Page 61, ns] going over to 62, you talk 
about that 20 to 30 [i6i percent of 
smokers at any point in time are in that 
[17] stage. Do you still agree with that 
estimate? 

Iisi A: Yes. 

119] Q: Is it fair to say that at any point in 
time [ 20 ] only 20 to 30 percent of smokers 
are actively [ 2 i] trying, would actively try 
to quit? 

[ 22 i A: Are actively trying to quit? Yes. 

[ 23 ) Q: So that in, to compare to this 
sentence, in [24] your statement you say * 
millions of people try to 
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[i] quit smoking each year,but less than 
five percent ( 2 ) have long-term success." 
In fact in any given year [3] only 20 to 30 
percent of smokers will even try to [4] 
quit; is that fair? 

15] A: Yes. 

(6) Q: Of course in order to quit they have 
to try? 

17] A: The data tell us about 30 percent of 
smokers [8] say that they attempt to quit 
each year. 

19] Q: Okay. So about 30 percent attempt 
in any [io| given year, meaning that 70 
percent make no attempt [U] to quit in 


that year? 

[ 12 ] A: Yes. 

[ 13 ] Q: Turn back if you could to Page 56. 
I am (hi focused nowon the paragraph in 
the lower left-hand [is] column starting " 
Over 90 percent of current smokers [i6] 
know that smoking is harmful." Arc you 
there with [17] me? 

[is] A: Yes. 

119) Q: At the end of that paragraph it 
talks about [aoj cessation rates from 
smoking cessation programs, and ( 2 i| it 
says, "cessation rates of 30 percent at 
one-year [ 22 ] followup are usual." Do you 
still agree that that (231 is true? 

[24] A: Yes.That refers to people who are 
quitting 
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111 with assistance. 

[ 2 ] Q: Right. In a clinic like the one you 
have at (3) Massachusetts General; is that 
right? 

[4] A: Yes. 

15] Q: What sort of a rate do you get at [6] 
Massachusetts General? 

[7] A; In our group programs our one- 
year cessation [8] rate is about 35 per¬ 
cent. 

[9i Q: A one-year cessation rate, woi d 
that be no] what you consider long-term 
quitting success? 

mi A: Yes. 

[i 2 ] Q: At what point before one year if 
someone ( 13 ] starts to smoke again is it 
short-term? In other [Hi words, what’s 
the cutoff between long-term and U51 
short-term success in trying to quit 
smoking? 

[ 16 ] MR. STROUSS: Objection. 

[17] A: I don’t know that — I am not sure I 
know iisi the answer to that question. I 
think that one year 1191 is considered the 
minimum of long-term success, 1201 al¬ 
though some people might say six 
months. Three 121 ] months would be 
consider short-term. 

[ 22 ] Q: Do you agree with the statement 
in the [ 23 ] paragraph before that that says 
90 percent of all [24] smokers who have 
quit have stopped on their own? 
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HI A; It says surveys of former smokers 
reveal ( 2 j that 90 percent stop smoking 
on their own. So I [31 agree that’s what 
smokers say in surveys —[4] ex-smokers 
say in surveys. 

[5] Q; Do you agree that 90 percent of 
people who [6] have quit have quit on 
their own? 

m A; I think there are many people who 
see that [8] — who may have gotten 
assistance in the past and [9] not recalled 


it or not attributed their success to (101 
some assistance that they had in the past. 

[ii] Q: So you think that people under¬ 
report, [ 12 ] people say that they quit on 
their own when in fact (131 they got some 
sort of help that they are not telling (uj us 
about? 

Iisi A: Or that they don’t remember. 

[ 16 ] Q: Now, you agree there arc as many 
ex-smokers [17] in the United States now 
as there are smokers? 

[is] A: I don’t know the numbers exactly, 
but that U9] sounds about right. 

[ 20 ] Q; Let me ask the questiona different 
way. [ 21 ] How about if we put it the way 
that you have got it 1221 written in your 
article? 

[ 23 i A: You are talking about the quit 
ratio? 

[24i Q: Yes. 


[ 2 ] Q: In the United States half of those 
who have [31 ever smoked have now 
quit? 

[4] A: Yes. 

[$] Q: Do you still agree that's true? 

[6] A: Approximately that’s true. 

m Q: If I am not mistaken, the ex-smoke- 
rs now [8] surpass the smokers. Is that 
your undemanding? 

[9i A: I am not sure. 

[io] Q: Okay. It's also true, isn’t it, that [ill 
success rates for individual smokers are 
better than (121 the success rate for a 
single quit attempt? In (131 other words,a 
lot of smokers quit not on their (14| fust 
attempt? 

[is] A: Yes. 

[i6i Q: In fact, with every attempt to quit, 
the [17] likelihood that they succeed will 
go up; isn’t that [is] right? 

U9| A: Yes. 

[ 20 ] Q: I want to compare this with your 
experience ( 2 i| in treating patients with 
eating disorders.There’s [221 a statement 
that you have here talking about smoke¬ 
rs [231 where you compare the difficulty 
in quitting smoking [24] with quitting 
some other addictive substances and 

Pag* 81 

[1] say it is harder to quit smoking? 

[ 2 ] A: Which statement arc you referring 
to? 

13] Q: This is — 

[ 4 ] A: You are back on this (indicating)? 
is] Q: I put the article down. 

[6] A: Okay. 

[ 7 ] Q: Do you sec that statement 7 

is] A: Yes, I do._ 
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191Q: 1 want to ask you something about 
your [to] practice and the folks you dealt 
with with eating (ii) disorders. In your 
opinion is it easier for someone tia] to 
correct an eating disorder like anorexia 
or like [t 3 i bulimia or is it easier for 
someone to stop smoking? 

[Hi MS. MCINTYRE: Objection. It's not 
[is] relevant to her disclosure. The 
statement isn't (i6i made in there. 

ti7] Q: Let me askthe question a different 
way. 

ns] MR. RYAN:Thc objection is relev¬ 
ance. 

[19] MS. MCINTYRE: The objection is the 

[ 20 ] question is misleading and also not 
relevant to her [ 2 ii anticipated testimony, 
okay? 

[ 22 ] Q: This statement here talks about 
smokers and [231 compares them. What's 
that based on? 

[24] A: You mean what is my statement 
based on? 


in Q: Yes, ma'am. 
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[ 2 ] A: My statement is based largely on 
reading the oj literature about this. 

HI Q: Okay. Now, what literature are you 
[51 referring to specifically? Can you give 
me a study [6] that I can look at? 

I7i A: There have been articles. I can’t 
remember tsi where exactly and who 
wrote them.There was one in isiJAMA in 
the early eighdes. You probably know 
what [ioi I am talking about. 


mi Q: No. If 1 did I would ask you about 
it. 


(121 A: I don't recall exactly. I can make a 
guess, (13) but I can’t tell you for sure, but 
there was a paper ini 1 remember 
reading a number of years ago which 
was a {is] survey of people who had been 
addicted to both (is) nicotine and an¬ 
other drug, an illegal drug, and [17] asked 
them which they found more difficult to 
quit, us) That’s the base — those people 
said it was as or [ 19 ] more difficult to quit 
smoking as it was to quit 120 ] their other 
drug.Therefore, that’s the basis of my 1211 
statement. 

122 ] Q: It’s based on this one study? 

[231 A: There is more than one. 

124] Q: Can you direct me to any study 
that's done 


reading them. 

[8] A: Okay. Sounds like 1 have home¬ 
work. 

19 ] MR. GALE: I am sure you don't want 
me [ioi communicating directly with 
yourwitness.lfit is [in possibleforyouto 
give those.I would appreciate [ 12 | it very 
much. 

(131 MS. MCINTYRE: Sure. If she could — 
[H] A: I can look and see. 

[is] MS. MCINTYRE: She will look and we 
will ( 16 ) provide you anything she comes 
up with. 

[it] Q: There is a sentence here that ‘the 
majority [is] of current smokers, in¬ 
cluding adolescents, would [19] like to 
quit.” In your practice do you deal with 
[ 2 o] people who have other behaviors 
that they would like {211 to quit other 
than cigarette smoking? 

[ 22 ] A: Yes. 

[23] Q: For example, do you deal with 
patients who 1241 tell you they wish they 
got more exercise? 
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HI A: Yes. 

[ 2 | Q: Is it your experience that all those 
people |31 end up getting more exercise 
because they say they [4] wanted to? 

15] V No. 

[6] 0: Let’s talk about dieting. In your 
praedee |7] do you deal with people who 
are overweight? 

(8] A: Yes. 

[9] Q: Do any ofthose people tell you that 
they (ioi would like to lose weight? 

nil A: Yes. 

[ 12 ] Q: In your experience do all ofthose 
people (131 end up losing weight? 

[H] A: No. 

[i5] Q: Do the majority of those people 
lose the (161 weight they want to lose? 
Ii7] A: The majority do not lose the 
weight they usi want to lose. 

[19] Q: You mendoned adolescents in 
this sentence. 1201 In your opinion is it 
easieror harder or about the [211 same for 
an adolescent to quit smoking as op¬ 
posed to [ 22 ] adult? 

[231 A: My understanding is that earlier 
on in die (24) process of becoming 
addicted to nicotine it seems to 


dependent. [S] On the other hand, when 
they seek treatment, we are |9i more 
successful at getting adults to quit smok¬ 
ing [ 10 ] than we are at gcttingadolescents 
to quit smoking. 

(in Q: Because the treatment programs 
seem to be [ 12 ] more effective with adults 
than with adolescents? 

[131 A: Yes. 

ini Q: You can finish your thought if you 
want. 

[15] A: That's all right.That's enough. 

[is] Q: Let me ask you a couple more 
questions about [i7] what you might 
recall about this eighdes JAMA t is] study. 
Do you remember what drugs they were 
talking [ 19 ) about in terms of these illegal 
drugs that the ] 2 oj people were addicted 
to? 

[ 2 i] A: To the best of my knowledge, it 
was heroin [ 22 ] and cocaine.lt might have 
also been alcohol, but I (231 am not sure. 

[24] Q: Okay. Those are the three other 
drugs that 
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ID you can remember? 

[ 2 ] A: Yes. 

[ 31 Q: Are you familiar with the concept 
of [4] comorbidity in smokers? 

[5] A: Yes. 

[6] Q: Could you define for us what you 
would mean [7] by a comotbid smoker? 

[8] A: My understanding of comorbidity 
and the way [91 that I would use it refers 
to someone who both [ioi smokes and 
has eitheranother drug addiedonora mi 
psychiatric disease that would make it 
more 1121 difficult to quit smoking. 

( 131 Q: Okay. Based on — are you fin¬ 
ished? 

[u] A: In some contexts what about 
somebody who [15] say smokes and has 
heart disease? Do they have a ii6] com- 
orbid condition? That’s bow I would 
think about U7] it. 

(i8| Q: When you talk about comotbidity 
you are (i9i talking about people that 
abuse substances other [201 than nicotine 
along with smoking or people who have 

[ 2 1] some sort of psychiatric disorder? 

[ 22 ] A: When I am talking about cigarette 
smoking, ( 23 ] yes. There arc other times 
when speaking about [24] comorbidity. 
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ID this? In other words, you told there's 
one you kind [ 2 ] of remember. It might be 
from the early eighdes. (31 You think it is 
in JAMA. 

Hi A: Yes. I could find it for you. 

15] Q: That or any other study that sup¬ 
ports this [6] point 1 would very much 
like to see, because I am m interested in 
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ID be easier to quit smoking. However, 
we don’t have [21 any effective methods 
of helping adolescents quit [31 smoking 
yet. It’s an area that’s under study. So [4] 
the first thing I said would lead us to 
think that |5| it is easier foradolesccnts to 
quit than for [61 adults, because they 
haven’t smoked as long and they m 
probably aren't as addicted or nicotine- 
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ID Q: Because you might be talking 
about someone ( 2 ) who has a brain tumor 
along with heart disease? 

(31 A: Yes, comotbid condition. 

[4] Q: In terms of the patients that come 
to your [5] smoking cessation clinic, what 
percentage of them [6] are comoibid in 
terms of their use of another m sub- 
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stance in addition to nicotine? 
la] A: I have to give you an estimate. 

I9i Q: Of course. 

tio] A: But to the best of my knowledge 
it’saboutui] — speaking about someone 
who’s currently addicted 1121 or has been 
an addict? 

U 3 ] Q: Let’s start with currently. 

(M) A: Currently addicted would be 
small, probably us] five percent. 

116 ] Q: How about has been addicted? 

117] A: Higher. We sec a number of peo¬ 
ple who have us] been addicted to 
alcohol, for example, or other U9] drugs, 
and it’s probably in the 10 to 20 percent 
1201 range. 

1211 Q: So that I understand, between 10 
to 20 122 ] percent of the people that come 
to your smoking (23) cessation program 
have at one point or another been 124 ] 
dependent on a substance other than 
cigarettes? 
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m A: Yes. When I hear you state that, I 
think [ 2 i probably 10 percent is a better 
estimate. 

131 Q: So about 10 percent of them? 

HI A: Yes. I would agree with that. 

15] Q: What percentage of the smokers 
that come (6] through your smoking 
cessation clinic are comorbid m with 
some other sort of psychiatric disorder? 
is] A: That would be a larger percentage; 
40 to 60,19] somewhere in that range. 
1101 Q: So the 40 to 60 percent of people 
that arc 111] enrolled in your clinic at any 
point in time are (12] likely to be suffering 
from any sort of a 113] psychiatric dis¬ 
order? 

(Mi A: Yes. But I include in that not just 
serious usi disorders like major dep- 
ression.but a history of [i6] depression or 
dysthymia, which is an intermediate (17] 
condition which is some depression.but 
not a major [is] depression. 

119] (A discussion was held off the 
record.) 1201 (A lunch break was taken 
from 12:20 to 12:55 p.m.) 

I 2 i] Q: Doctor, I want to focus back if I 
can on [ 22 ] Page 3 of your disclosure, 
which 1 think is Rigotti [231 Exhibit 5. 

124] A: Page 3? 

Paga 89 

HI Q: Yes, ma’am. The paragraph that 
starts on [ 2 ] that page that says you will 
describe the 13 ) difficulties smokers have 
quitting and will explain hi various 
approaches to treatment for nicotine hi 
dependence. Could you give me an 
overview of what [6] you plan to say in 
that regard? 

17 ] A: Many people have trouble quitting 


smoking [8] and that a part of that is 
nicotine withdrawal [9] symptoms that 
reflea nicotine dependence; and there 
110 ] are both behavioral and phar¬ 
macological treatments uu to help peo¬ 
ple quit smoking, and nicotine [ 12 ] re¬ 
placement products are one category of 
treatments. 

H3l A second category is the anti¬ 
depressant [14] Zyban, and when put 
togetherthey work better than us] cither 
one alone, meaning behavioral and |i6] 
pharmacological treatments. That's my 
understanding [17] of the field. That's 
what experts believe. 

us] Q: Okay. It's certainly what you bel¬ 
ieve? 

[19] A: It's what I believe. 

[ 20 ] Q: When you say that many people 
have I 2 i] difficulty or have trouble quirt¬ 
ing smoking, some [221 people quit smok¬ 
ing with little or no difficulty; is (23) that 
£iir? 

124] A: Yes. 
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Hi Q: That includes some people who 
are what might [ 2 ] be described as heavy 
smokers? 

13 ] A: It is possible, yes. 

Hi MS. MCINTYRE: Objection. 

HI Q: And you say a part of the trouble in 
[6] quitting smoking is nicotine wi¬ 
thdrawal symptoms, m So that you and I 
arc clear, that's not the only [8] reason 
that people might have trouble quitting 

[9] smoking; is that right? 

[ 10 ] A: No. 

HU Q: No, it is not the only reason? 

[ 12 ] A: No, it is not the only reason. 

113 ] Q: We talked about some of the 
reasons that [14] people like to smoke 
outside of nicotine this (is) morning. 1 
won’t replow that ground. 

116 ] Let me ask you a little bit about some 

117] of the treatment approaches. In your 
smoking [isi cessation group, do you use 
any kind of group U9i technique or group 
therapy? 

[ 20 ] A: Yes. 

[ 2 i| Q: How does that work? 

[ 22 ] A: We run a group program that 
meets weekly for [ 23 ] eight sessions foran 
hour and a half each.During [24] that time 
the people go through the process of 
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HI preparing to quit and setting a quit 
date and [21 actually quittingand working 
on maintaining their [3] abstinence. 

[4] Q: After that eight-week period, docs 
your is] smoking cessation clinic re¬ 
commend that people [6] continue in 
long-term group therapy to discuss their 
m smoking issues?_ 


[8] A: We don’t offerthat,but we do offer— 
we [9] offer the availability of our nurses 
by telephone hoi for people that are 
having trouble, because we mi under¬ 
stand that quitting smoking is a process 
that [ 12 ] takes a period of time. 

H 3 IQ; Right.Is it also your understanding 
that [14] changing dependent behavior 
with other drugs is also hsi a process that 
takes a period of time? 

[ 16 ] A: Yes. 

[17] Q: You're familiar with the model 
used by uai Alcoholics Anonymous that 
relies heavily on group (i9| therapy? 

[ 20 ] A: Yes. 

[ 2 1] Q: That’s group therapy that is long¬ 
term in [ 22 ] nature, as I understand it. Is 
that your [231 understanding too? 

[24| A: Yes. 
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(l) Q: Is it true that smoking cessadon 
tends to [ 2 ] rely on long-term group 
therapy much less than the [31 Alcoholics 
Anonymous model? 
hi A: Most group — yes. 

[si Q: Why is that 7 Is there a place in your 
[6] opinion for long-term group therapy 
with smokers? 

pi A: Yes. There are some smokers who 
need is] long-term help, but not all of 
them do. 

( 9 ) Q: Why do you believe that it hasn't 
caught on [ioj with people trying to quit 
smoking as it has with uu alcoholics 
trying to quit alcohol? 

( 12 ) A: There is a Smokers Anonymous 
equivalent to (131 Alcoholics Anonym¬ 
ous. There is such a group that is mi 
available, without a clear fixed ending 
program. I [is] think the reason that 
Alcoholics Anonymous or that [ 16 ] peo¬ 
ple using the Alcoholics Anonymous 
model stay in [17] it for longer periods of 
time is that for many usj people the 
process of alcohol addiction has been 
U9I more damaging to their entire lives, 
more than just 1201 to their health. 

[ 2 i] Most of the problems with nicotine, 
with ( 22 ) tobacco arc medical problems. 
But with the use of ( 23 ] alcohol people 
often have trouble with their job, [24] 
with their rcladonships and with the 
law. Because 


Pag* 93 

HI 1 think the nature of alcohol addiction 
is more of a [ 2 ] problem for the alcoholic 
in those other realms, (3) those folks need 
more long-term help. That’s how 1 hi 
understand it. 

Hi Q: Okay. Why do you undersand it is 
that [6] alcohol tends to affea people’s 
nonmedical lives m more than nicotine 
does? 

[8] A: Yes. _ 
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I9| Q: Why? 

[ioi A: Why? 

HU Q: Yes. 

( 12 | A: Some of it is historical in the role 
of i i3i alcohol. It's mote acceptable to — 
it used to be mi more acceptable to 
smoke everywhere, where it was mi not 
acceptable to drink everywhere. Some 
of it is (i6| the nature of the drug itself. It's 
a sedative. [i7] It's largely sedative. So that 
it also impairs (is) coordination and 
judgment. 

(i9| Q: Nicotine does not impair coor¬ 
dination or [ 2 o] judgment; is that correct 7 

( 2 i| A: No, it does not. 

( 22 ) Q: I was trying draw a contrast. 

[231 A: Yes, 1 agree with you. 

(24) Q: Based on your overview and also 
your 
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in writing, some of which we will talk 
about in a 121 moment, you discussed 
both a pharmacologic model, if o) you 
will, and a behavioral model to treating 
smokers [4j who like to quit; is that 
correct 7 

[5] A: Yes. 

(6] Q: In your opinion does a phar¬ 
macologic model m work effectively if 
not combined with behavioral m the¬ 
rapy? 

[9] A; That’s an area where there’s some 
discussion 1101 at this time. The success 
rates of a smoking mi cessation pro¬ 
grams that use pharmacotherapy are (121 
higher if you add behavioral treatment. 
There is 113 ) one study that — there is at 
least one study that [hi shows that just 
handing out nicotine gum docs not mi 
help people quit smoking. There are a 
couple of (i6i others that have shown 
that giving pharmacotherapy (i7| with 
very little else can still show some affect, 
(is) Q: When you say "some effect" — 

(i9i A: Better than a placebo. The quits 
rates are (201 much lower, probably more 
in the five to ten percent [211 — five 
percent to ten percent as opposed to, 
say, ( 22 ] 20 versus 35. 

( 23 ) Q: And the 20 versus 35 percent is for 
people [24] who also have behavioral 
therapy? 


you approximately double the success 
of a quit [ioj attempt by adding nicotine 
replacement as opposed to mi a place¬ 
bo. 

( 121 Q: Double it from what to what? 

[131 A: You double it Bom what it would 
have been 114] with — you look con¬ 
fused. 

[lsi Q; Let me try to ask the question this 
way. [ 16 ] Maybe it will help. In your 
publications going back (17) 10,almost 15 
years, you have discussed quit rates, mi 
as in the one article we looked at this 
morning, [ 19 ] from a smoking cessation 
program being in the 30 taoi percent 
range, that being a usual range; is that [ 21 ] 
right 7 
[ 22 i A: Yes. 

[23] Q: That 30 percentnumber,does that 
represent (24) behavioral therapy only or 
behavioral therapy plus 
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tu nicotine replacement 7 

12 ] A: It reflects a combination of the 
two. My (3) belief is that behavioral 
treatment alone would (4) usually pro¬ 
duce quit rates of about 25 or so [Si 
percent and that if you add nicotine 
replacement, [6] you can approximately 
double that. 

[7] Q: Has that been your experience in 
your clinic (8| that half of the people who 
have both behavioral [9] therapy and 
nicotine replacement are successful in 
do] quitting smoking? 

mi A: That is higher than we would 
have, but the (121 studies — and I would 
say our experience is that (131 you can get 
maybe 40 to 45 percent to quit, which is 
(U| nearly half. It's much higher. It’s not 
quite a (is) doubling but nearly a doubl¬ 
ing. Many of the studies (i6i have shown 
20 percent quit rate with behavioral (17] 
treatment alone and 40 percent quit rate 
with (is] nicotine replacement. 

(i9i Q: Let’s talk about the experience 
that you [201 have had in your smoking 
cessation clinic. Without 1211 nicotine 
replacement therapy, behavioral the¬ 
rapy ( 22 ] only, what son of a quit rate can 
you anticipate in ( 23 ] your program? 

(24) A: I’ve never broken down the stat¬ 
istics that 


( 21 Q: What in your opinion, how much 
do quit rates 131 improve between beh¬ 
avioral therapy with no nicotine [4| 
replacement and behavioral therapy 
with nicotine (Si replacement? 

16 ] A; The guidelines for smoking ces¬ 
sation m treatment from the agency for 
healthcare policy and [8i research tell us 
as well as do several meta-analyses [9] that 
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in way. So I can’t tell you. 

( 2 i Q: Can you give me any idea at all? 

(3) A: I would expect that we will get the 
national (4) average for state of art 
programs which would be 25 (51 to 30 
percent at one year. 

[6] Q: That would be for any given quit 
attempt; is m that right? 

|8i A: Yes. For a single quit attempt. 


191Q: What has been the quit rate ex¬ 
perienced by [ioi your program when 
behavioral therapy is combined (in with 
nicotine replacement therapy? 

M 2 ] A: Again, I haven't broken it down 
that way. (131 So I can’t tell you the 
specifics. Our experience [hi reflects 
the national — what the literature says 

(15) which is it is closer to 40 percent. 

( 16 ) Q: So we are tailing about a dif¬ 
ference of (171 between 25 and 30 
percent without nicotine [isi re¬ 
placement and 40 percent with nicotine 
[i9| replacement 7 

taoi A: Let's say 40 to 45 percent. Some¬ 
thing in [ 2 i] that range. It's giving us a 
delta of about 20 (221 percent if I 
subtracted correctly in my head. 

[ 231 Q: It actually would be a delta of 15 
percent ( 24 ] if you look at 25 to 30,40 to 
45. 


Hi A: Okay. 
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( 2 ) Q: But it is close. Have you started to 
do, [31 have you seen any data yet from 
your Zyban trials to [4] sec what the quit 
rates are? 


(5i A: I have seen a presentation from the 
company (61 whose put together all of 
the data, but I can't. Imam not at liberty 
to discuss it. 


[8] Q: Fair enough. Is it your under¬ 
standing that [9i that data will become 
published and be published at no] some 
point? 

dll A: Yes.Yes, it will for sure. 


( 12 ) Q: Did I ask about quit rates using 
nicotine [i3] replacement therapy with 
no behavior therapy? 

[i4| A: I think you did. 

[i5i Q: You said like five to ten percent or 
did you [ 16 ] say something else? 

[i7i A: I don’t know. We could look back 
in the (is) record and sec. 


[19) Q: Or I could ask you. At your clinic 
do you [ 20 ] have any smokers that you just 
give nicotine ( 2 i| replacement therapy to 
with no behavior counseling? 

122 ] A: No. 


[231 Q: You wouldn't be able to tell me 
what the [24] experience of your clinic is 
in terms of just 
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in pharmacologic model with no beh¬ 
avior? 

[21 A: That's correct. 

(31 Q: From your practice generally you 
know that hi patients don't always 
follow physician advice in a [5i lot of 
areas; is that fair? 

[6] MR. STROUSS: Objection, 
m A: Yes, that is true. 
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( 8 | Q: Do you treat any diabetics? 

191 A: Yes. 

noi Q: Is it your experience that all 
diabetics mi follow the diet and med¬ 
icine regimens that are [iaj prescribed? 

(131 MR. STROUSS: Objection. That is a 
[14] little beyond the scope here. 

U5] MR. GALE: I don't think it is. I am [ 16 ] 
going ask the question, unless you in¬ 
struct her not [i 7 ] to answer. 

US] MR. STROUSS: No. 

[19] A: Yes, they don’t all follow the 
instructions. 

120 ] Q: In your experience what per 
centage of [ 2 i] diabetics follow rigidly 
the dietary and medical [ 22 ] therapies 
that arc prescribed to them? 

[231 A: I am not sure I can answer that 
question [24] because the — what Task of 
diabetics is different. 


Paga 100 

dll don'task themthe same thing. It’s not 
like ( 2 ) quitting smoking.There is more of 
a spectrum.So m it is barderto know,and 
also you are asking me a [4] combination 
of diet and medication. Those are [ 3 ] 
different things, People follow different 
things to [ 6 ] different amounts. 

f 7 ] Q: Let's break them out then. What's 
your [ 8 ] experience in terms of diabetics 
following your [9] advice in term of their 
dietary restrictions, what [ioi percentage 
of them follow the advice? 
mi A: What 1 ask a diabetic to do if they 
112 ] overweight is to lose weight. What 
percent lose |i3] weight? I don’t know. I 
would have to guess. 

[14] Q: What is your best estimate? 

(i 5 | MS. MCINTYRE:! don’t want the wit¬ 
ness 116 ] to guess. 

[17] Q: Is it less than 50 percent? 

[is] MS. MCINTYRE: If you have to guess, 
[19] don't answer. I don't think anyone 
here wants you [ 20 ] to guess. But if you 
know — 

[ 2 1] A: I am guessing. I don’t know. 

[ 22 ] Q: You can’t give me any estimate at 
all? 

[23] A: No. 

[24i Q: Your statement talks about des¬ 
cribing the 
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[i] difficulty that smokers have quitting. 
Is it your [ 2 ] understanding that it's been 
common knowledge for at |3] least dec¬ 
ades that it can be hard to stop smoking 
(4| once one starts? 

13] MR. STROUSS: Objection to the 
form. 

(6) A: lam not sure I know how to answer 
that [7] question. How many decades are 
you talking about. 


[8] Q: Let me just talk your own personal 

[9] experience. Before you went to medi¬ 
cal school and no] became a doctor, did 
you have an understanding that (in it 
could be tough for people to stop 
smoking? 

Ii 2 | A: I don’t know that I knew that. I 
knew that [13] smoking was bad for 
people because that became [14] public 
knowledge — the fact that smoking 
could (isi cause lung cancer became well 
publicized in 1964. 

[ 16 ] Q: And you remember that? 

[17] A: I was old enough to remember it, 
but I don’t [is] remember knowing 
anything about the process of [i9] quitt¬ 
ing smoking. I think that when I went to 

[ 20 ] medical school I thought people that 
continued to [ 2 i] smoke were just stupid 
and stubborn. I don't think [22] I un¬ 
derstood anything about what it was like 
to [23] smoke or why people had trouble 
quitting. It might [24] have been some¬ 
body's knowledge, but it wasn't my. 
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HI Q: Have you as part of your pro¬ 
fessional work [ 2 ] or for any reason done 
any investigation of the [3] historical 
scientific literature to see how far back 
[4] there were publications that talked 
about difficulty [3] people had quitting 
smoking? 

[6] A: I have not done that research. I 
know that m some of the Surgeon 
General’s reports contain some [sj of that 
information. I have colleagues who 
study [9] the history of smoking and 
tobacco control, but it [ioi is not an area 
of my expertise. 

(ill Q: Okay. So is it fair to say what you 
know in] about smoking cessation, tob¬ 
acco control is (131 basically what you 
have learned as you have been in (m) 
practice as opposed to going back be¬ 
fore that to (131 learn what had happened 
in the past? 

[ 16 ] A: Yes. I learned — I would say I 
know what [17] the field has known since 
the mid-seventies, which [is] was shortly 
before I got involved. I focussed — I [i9i 
am not so much interested in the history 
when people [ 20 ] knew things such as 
what is the best way to help [ 2 i| people 
now. 

[ 22 ] Q: Would you agree that from the 
period that [23] you have been following 
the literature and the [24] practice of 
medicine, that persuading smokers to 
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ID quit has been one of the primary 
public health [21 initiatives in the United 
States? 

(3) A: Public health initiatives? What do 
you mean mi by “initiatives'’? Goals? 

[3] Q: Goals.Thcre has been a lot of work 


done [6] toward it. There has probably 
been more work done n more on that 
than any other public initiatives? 

(8) MR. STROUSS: Are you asking about 
goals [9] or are you asking about in¬ 
itiatives? 

do] MR. GALE: I asked about initiatives 
and (in then she asked me about goals. 

(i 2 | A: Let me tell you what I believe 
that’s U3I related to this, which is that I 
believe, that [14] getting people to quit 
smoking has been one of the [isi major 
public health goals since we discovered 
how [ 16 ] harmful cigarettes were and 
since I have been in im practice. The 
funding for this has never matched [isi 
the funding for other behavioral pro¬ 
blems, but — 

[19] Q: Such as? 

[20] A: HIV. 

[ 2 1] Q: Any others come to mind? 

[ 22 ] A: That's the main one that I think of. 
I [23] don’t know about the funding for; 
say, alcohol or [24] other things. 
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HI Q: Now, since 1964 when the work, 
since the ( 2 | Surgeon General’s report 
came out, smoking rates [3] have dec¬ 
lined substantially in the general (4| 
population; isn’t that right? 

[3] A: Yes. 

16 ] Q: Okay. Is that due mostly to people 
not [7] starting or to more people quitt¬ 
ing? 

[8] A: It’s due largely to quitting. 

[9] Q: When you say “largely,” would you 
say that (ioi people quitting are more 
responsible for the (in reduction of 
quitting rate or people not starting? 

[i 2 ] A: Most of the reduction is due to 
people [ 13 ] quitting, not to people not 
starting to smoke, (Mi because initiation 
rates have not changed very much. 

[i3| Q: In other words, roughly the same 
number of [i6] people start to smoke as 
started to smoke back [i7] before the '64 
Surgeon General's report? 

[isi A: More or less. 

(i9) Q: I want to talk to you a little bit 
about [ 20 ] these, the behavioral model as 
opposed to [ 2 i] pharmacological model. 
( 22 ) (Exhibit No. 7 was marked.) 

[ 231 Q: I am handing you what’s been 
marked as [24] Rigotti Exhibit — 

Paga 105 

[i] MR. GALE: Could we go off the re¬ 
cord? [ 2 ] (A discussion was held off the 
record.) 

[3] Q: Dr.Rigotti.Iam handing you what's 
now 1 mi believe a complete copy of 
Rigotti Exhibit 7. It is [3] an article that 
you wrote that was published in [6] 


JONES, FRITZ A SHEEHAN __ 

http://legacy.library.ucsf.edk/tiditepiqfliM 3 ,© 


pd 


3-0500 Min-U-Script® 

Mndustrydocuments.ucsf.edu/docs/kpglOO 




Page 100 - Page 105 





Commonwealth of Mass v. Philip Morris Inc. 


Nancy A. Rlgottl, MJX 
VoL 1, October 1,1998 


Primary Care Medicine in 1995. It's camp ai g n? 


entitled m “smoking cessation.* Do you 
recognize this as being [S] your work? 

19] A: Yes. 

Hoi Q: Okay. I would like you to turn to 
Page 301, [in if you could, under the 
heading of “why people [i 2 ] smoke.” The 
first paragraph says, “Smoking is a [ 13 ] 
complex behavior initiated and main¬ 
tained for [Hi different reasons.” Do you 
still agree that that is (isi true? 

[ 16 ] A: Yes. 

[17] Q: “Once the smoking habit is es¬ 
tablished, it us] is sustained by many 
factors." 

[19] A: Yes. 

[ 20 ] Q: Do you still believe that to be true? 
[ 2 ii A: Yes. 

[ 22 ] Q: In the next three paragraphs you 
describe [231 the psychological model 
and pharmacologic model to [24] explain 
continued smoking behavior? 

Pag*106 

m A: Yes. 

( 2 ) Q: The last paragraph says that ‘the [ 3 ] 
pharmacologic model can explain dif¬ 
ficulties with [4] cessation but cannot 
explain why smokers have (S| difficulty 
remaining abstinent after the first few (6) 
days or weeks. In fact, the majority of 
smokers who [7] stop temporarily re¬ 
sume smoking within a few [8] months.” 
Do you still believe everything in that [9] 
paragraph to be true? 

hoi A: I think that — let me just read this. 
[i i] I believe possibly I would take “days” 

[ 12 ] out and leave “weeks." Yes, but 
otherwise I agree. 

[13] Q: So the behavioral treatment mod¬ 
el as I [14] understand it involves things 
like monitoring [is] cigarette intake, 
identifies cues to smoking, [ 16 ] changing 
habits to break the association between 
the [17] trigger and the smoking; is that all 
correct? 

[is] A: Yes. 

[191 Q: Now, in your disclosure statement 
you talk [ 2 o] about tobacco advertising 
and promotions [ 2 i] representing tri¬ 
ggers and temptations for smokers [ 22 | 
that increase relapse.Do you see where I 
am? 

(231 A: No. 

[24i Q: It’s on Page 3, the bottom of the 
page. It 
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HI starts with “she will explain” — 

I 2 i A: Oh, yes. 

131 Q; Do you have any background in 
advertising at [4| all? 

is) A: No. 

[6i Q: Have you ever put together an ad 


[7j A: No. 

(8| Q: Your primary evaluation of ad¬ 
vertising is as [9] a consumer; is that right? 
do) A: Yes. And also when I edited the 
Surgeon uu General's report, I read 
carefully the section on ( 12 ) the effect of 
advertising on smoking. 

U31Q: Okay. So this statement in your 
disclosure, U4j is that based on this 
section of the Surgeon nsi General's 
report that you read? 

[ 16 ] A: Yes. 

[17] Q: Is it based on any thing else? 

[is] A: There have been studies pub¬ 
lished since that U9| time which would 
reinforce the conclusion, but yes. [ 20 ] So 
it would be that plus the new knowledge 
that has [ 2 i] come out in the last ten years. 
[ 22 ] Q: This new knowledge was pub¬ 
lished by people [ 23 ] other than yourself; 
is that fair? 

[24] A: Yes, I didn’t do this work. 
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HI Q: Have you ever published anything 
on [ 2 ] advertising — 

13] A; No. 

[4] Q: — specifically on how tobacco 
advertising [sj serves as a trigger to 
smokers? 

[61 A: No.I have had smokers tell me that 
it [7] serves as a trigger. 

[8] Q: Are you in your professional cap¬ 
acity [9i opposed to all cigarette ad¬ 
vertising or just to [101 some? 

[ill A: I think that the most effective — 
what [i 2 ] would be the best for the public 
health is to put a [131 ban on tobacco 
advertising and promotion. 

[i4i Q: So do you consider yourself a 
public health [151 advocate? 

( 16 ) A: I consider myself a public health 
expert and 1171 researcher, more than an 
advocate. I see myself [is] more as a 
scientist than an advocate. 

(19) Q: Okay. In your professional judgm¬ 
ent should ( 20 ) all tobacco advertising be 
banned? 

[ 2 1] A: Yes. 

[ 22 ] Q: Are there any other legal products 
that you 123 ] believe as a public health 
scientist should not be [24] advertised at 
all? 
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ID A: No. 

121 Q: So for example ads — 

131 A: I am not an expert on substances, 
other [4] substances. 

15] Q: Okay. Do you consider yourself an 
expert on [6] cigarette advertising? 

[7i A: I consider myself an expert on 
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smoking fsi cessation and smoking beh¬ 
avior. We've already gone [91 over I 
haven't done the primary work on 
tobacco (ioi advertising. 

(ill Q: So do you consider yourself an 
expert on [ 12 ] tobacco advertising or — 

(131 MS. MCINTYRE: Asked and an¬ 
swered. 

[14] A: Well, again that’s a compared-to- 
what nsi quesdon.There arc people who 
know more than I do, ( 16 ] but I know 
more than a lot of other people. It [it] 
depends on what threshold you con¬ 
sider— what you (isj consider an expert. 
Maybe you should define (191 “expert* 
for me. 

[ 20 ] Q: I am asking you in your definidon 
do you [ 2 i] consider yourself an expert in 
cigarette (221 advertising? That's what I 
am most interested in. 

(231 MS. MCINTYRE: Maybe I missed 
what [24] aspect of cigarette advertising. 
She told you she's 
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[i] never created an advertising cam¬ 
paign. She is not [ 2 ] in advertising. Gould 
you maybe explain? 

[ 31 Q: I am asking for your opinion. Do 
you [4] believe that you arc an expert in 
cigarette ist advisement? 

[6] MS. MCINTYRE: Okay objecdon. 

Pi A: No. 

[8] Q: Now, with nicotine gum and nic¬ 
otine patches, [91 although they provide 
nicotine to the smoker, they (ioi provide 
it at a different rate than cigarette [in 
smoking; is that correct? 

[ 12 ] A: Yes. 

[13] Q: How important is that in terms of 
the [14] ability of a smoker to quit? 

d$l A: I am not sure I understand your 
quesdon. |i6) What’s “that"? 

ini Q: Do the difference in rate of absor- 
pdon from [is] gum and a patch as 
opposed to smoking, do those ( 19 ; dif¬ 
ferences have any impact on their effec¬ 
tiveness [ 20 ] as nicotine replacement 
therapy? 

[ 2 i| A: Yes. 

[ 22 ] Q: How? 

(231 A: The goal of nicotine replacement 
therapy is (24) to block the pain of 
nicotine withdrawal, not 
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[il necessarily reproduce whatever 
pleasures might be in [21 smoking. Pre¬ 
sumably the rapid rise in venous (3i 
nicotine levels and even more rapid rise 
in arterial [4] nicotine levels that you get 
from inhaling tobacco [$] smoke is a 
much more effective way of getting a hit, 
[6] the psychoactivc effects of nicotine. 
The nicotine m gums gives a much lower 
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absolute level and a much tai more 
gradual rise and the nicotine patches are 
very [91 gradual. Therefore, it does not 
reproduce the (ioi sudden exposure of 
the brain to the nicotine which (it) gives 
the hit or the pleasure of smoking. 

( 12 | Q: Okay. 

[13] A: We know from other drugs the 
best way to (Ml provide the best direct hit 
is to inhale the drug. 

[151 Q: That’s not the only way. Cocaine 
when (i6i sniffed is addictive, correct? 

[i7i A: Yes. 

ns] Q: And heroin when — 

[i9| A: Yes. But crack cocaine is much 
more [ 20 | powerful for that reason. 

[ 2 D Q: But cocaine is addictive and her¬ 
oin is [ 22 ) addictive when sniffed, cor¬ 
rect? 

[ 23 i A: Yes. 

[24] Q: Nicotine nasal spray, is nicotine 
nasal 
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(U spray addictive? 

[ 2 ] A: We went over this this morning. 
There are (31 some people who have 
difficulty quitting, difficulty [4) tapering 
off the nasal spray. So it may have a [3] 
greater potential for causing depe¬ 
ndency than the (6) other nicotine re¬ 
placement products that you have m 
referred to. 

(si Q: Is it preferable to the addictive 
potential [9] of sniffed cocaine or sniffed 
heroin? 

(ioi A: I don’t know that lean really make 
that [in judgment. I don’t have any 
scientific data to [ 12 ] compare. 

[13] Q: You mentioned in an earlier an¬ 
swer that (M) nicotine replacement the¬ 
rapy is not meant to replace [isi the 
pleasures of smoking; is that right? 

[ 16 ] A: Yes. 

[17] Q: One of those pleasures as you 
described it [is] was the rapid late of 
nicotine absorption and U9i delivery of 
nicotine to the brain? 

[ 20 ] A: Yes. 

( 2 1) Q: Is that the only pleasure of smok¬ 
ing in your [ 22 ] understanding or arc 
there other pleasing aspects of 1231 smok¬ 
ing to a smoker? 

[24] A: There could be other pleasing 
aspects, but 1 
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in think that is probably the most im¬ 
portant one. 

[ 2 i Q: Could you turn to Page 4 of your 
disclosure, 01 please? The first full para¬ 
graph there talks about [ 4 ) availability of 
cessation programs being skewed [$i 
toward higher socioeconomic groups. 


Do you see [61 where I am? 
m A: Yes. 

[8] Q: Could you explain what you mean 
there? 

(91 A: What I mean is that smoking ces¬ 
sation [ioi programs generally cost mon¬ 
ey, and therefore, are tin more available 
to people who have money to spend on 
[ 12 ] them. 

[131Q: In your experience, do most in¬ 
surers, [ mi private insurers pay for smok¬ 
ing cessation therapy (isi for their in¬ 
sureds? 

lie) A: There is a wide range within the 
insurance, (i7[ different insurance plans. 
Many of them will pay (isi for pre¬ 
scription drugs for smoking cessation. 
They (i9| are less likely to pay for the 
behavioral treatment (201 of smoking. 

(2D Q: In your practice, in the clinic that 
you [22| run, roughly what percentage of 
the patients are [231 reimbursed by their 
insurance companies for the [24| costs 
incurred to go to your clinic? 
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HI A: Most of the people in our clinic — I 
have ( 2 ) to give you a complicated 
answer. Most of the 01 people pay their 
own way. We offer discounts to [4] 
people who have certain kinds of in¬ 
surance plans. [5] So a ten percent 
discount for people who have (6j certain 
kinds of insurance plans. 

[7] Q: What kinds of insurance plans are 
those? 

[8| A; 1 might be wrong about this, but 
such as the [9i HMO Blue, which is the 
managed care productforBluc noj Cross. 
I think we do something similar for 
Harvard mi Pilgrim. But we also know 
that people who are not [121 — who 
either have Medicaid or no insurance 
don’t [13] have much access to smoking 
cessation services. So [m] what we have is 
aprogram through our hospital [is] that's 
funded by the hospital that offers the [isi 
availability of treatment, including nic¬ 
otine [i7i replacement products for free, 
for people who are on 1 is) Medicaid or on 
hospital free care, which isa usi category 
of people who meet certain criteria at 
the [ 2 oi hospital, meaning they are uni¬ 
nsured and they are 121 ] poor. 

[ 22 ] Q: What percentage of the people 
coming through [231 your program come 
through for free under this sort [24] of 
program you just described for me, your 
best 


HI estimate? 
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( 2 i A: I would say it’s about a third, 
maybe. 

[3i Q; Do those people, the people who 
come through |4| for free, like Medicaid 


recipients, do they [si experience rough¬ 
ly the same quit rates as the people («t 
who pay? Is there any difference that 
you have m noticed? 

(8[ A: The cessation rates for that pro¬ 
gram are (91 somewhat lower than they 
are for the self-paying (ioi people. 

Hi) Q: Why do you think that is? 

(121 A: Because there is a higher pro¬ 
portion of (13) people who are on Med¬ 
icaid who have comorbid |m| problems, 
as I have described thcm.Mcaning either 
(isi concurrent psychiatric diagnoses or 
other substance [i6] abuse problems, and 
we know that group of people —(i7| 
doesn’t matter if they are on Medicaid or 
something [is] else — they are not going 
to do as well.Iknow.I (i9| know from the 
literature that not only we but others [201 
have the same experience.The quit rates 
are lower. 

( 2 i) Q: When you say “lower," howmuch 
different is (221 it 7 

( 23 ) A: Sometimes halfas high.So that,for 
[24i example, instead of 25 percent, it 
might be 12 and a 


IK half percent. 
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( 2 ) Q: And that difference you attribute 
to the 01 comorbidity in that population? 
(4) A: Much of it is the comorbidity, Some 
of it [51 also might be the fact that people 
who arc poor have [6] more complicated 
lives, and it may be more difficult m for 
them to make behavioral changes, but I 
think a [si good bit of it is the com- 
orbidity. 


19 ] Q: Do you know whether the Dep¬ 
artment of [ioi Medical Assistance in 
Massachusetts will pay for any nn smok¬ 
ing cessation programs for Medicaid 
recipients? 

[121 A: I can give my undemanding 
which may or (i3j may not be correct. I 
do n't think that they pay for [ mi — I don’t 
believe they cover nicotine replacem¬ 
ent, (isi which is why we pay for it 
through our hospital. (i6i They may or 
may not be covering Zyban or Wet- 
lbutrin. (i7] It is new,so I am not sure the 
final decision has [is] been made about 
that. I don't know whether they [i9i 
cover for smoking cessation counseling 
but I was ( 20 ) under the impression that 
they did not at the [211 moment. 

( 22 ) Q: When you say at the moment, do 
you know of [231 any time that they ever 
did cover any smoking (24} cessation 
therapies — 
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ID A: I am not aware that they ever did 
cover [ 2 ] nicotine replacement, even 
when it was prescription, m although I 
could be wrong about that._ 
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Hi Q: Have you ever talked to anybody 
about that isi topic, whether the state — 

16 ] A: My staff has looked into what is 
covered and m not coveted by different 
plans, including the (8| Medicaid plans, at 
different times, so when people [9] called 
us askingforhelp, we could inform them 
i io] correctly. We have usually told them 
people on tin Medicaid don’t have any 
coverage. That was our [121 under¬ 
standing. 

U3] Q: In your opinion as a woman who 
runs a mi smoking cessation clinic, do 
you believe that those [tsi costs should 
be covered by the Division of Medical ( 16 ) 
Assistance for Medicaid recipients? 

[17] A: Yes. 
its] Q: Why? 

[i9| A: Because smoking cessation 
treatment is [ao] effective and people 
who are poor don't have other [211 access 
to the treatment, that’s why. 

[ 22 ] Q: Okay. If hypothetically the state 
had [23] determined that it would not pay 
for nicotine 12*1 replacement therapy 
because the state thought it was 
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m not effective enough, would you 
agree with that ( 2 ) judgment or disagree 
with that judgment? 

131 MR. STROUSS: Objection. Calls for hi 
speculation. 

[5] THE WITNESS: Am I supposed to an¬ 
swer [6] this? 

[7] A: I would disagree with it,but I have 
no idea [8] why the state made whatever 
decision they made. 

[9] Q: If hypothetically the state would 
cover [io] hypnosis for people to stop 
smoking, but would not [in cover nic¬ 
otine replacement therapy, would you 
agree [ 12 ] with that judgment? 

Ii3] A: I think that would be a mistake. 
ihi Q: Okay. Why? 

[«] A: I think we have better evidence 
for the [isi efficacy of nicotine re¬ 
placement for smoking [i7[ cessation 
than we do that hypnosis is effective for 
[is] smoking cessation. 

Its] Q: Do you have any understanding of 
the [ 20 ] relative cost of hypnosis for 
smoking cessation as (211 opposed to 
nicotine replacement? 

[ 22 ] A: Hypnosis could cost a lot or a little 
[231 depending on whether it is in a group 
program and [24] who’s doing it, and 
nicotine replacement can be a 
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ID lot ora littlc.lt’s usually not a little, but 
it [ 2 ] can be a lot or even more depending 
on how long you [ 3 ] use it for. 

Hi Q: How much does nicotine re- 
placemcnt costs to [5| the smoker com- 


pared to the cost of buying [6] cigarettes? 
[7] A: My unders tanding currently is that 
the [8] nicotine patch cost about 94 a day 
and a pack of [9] cigarettes costs about 92 
a day. So it’s about a noj two- pack day. 

[til Q: Nicotine gum has been on the 
market since [ 12 ] approximately 1984? 

ti3] A: Yes. 

[14] Q: When did you start to use nicotine 
gum in [isi the smoking cessation clinic 
that you run? 

[ 16 ] A: We didn't start our clinic until I 
believe 1171 1993. *92/’93 U when we 
began the specific clinic ns] at Mass. 
General. So we have been using it ever 
[i9] since it started and also the patch. 
The patch was 120 ] available at that time 
as well. 

[ 2 i] Q: Since your clinic opened in *93 
you have (221 used both the patch and 
gum? 

[231 A: Yes. 

[24] Q: In your private practice as a prim¬ 
ary care 
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ID physician, when did you start to 
prescribe nicotine [ 2 ] gum to your pat¬ 
ients who wanted to stop smoking? 

[31 A: As best I can re call,as soon as it was 

[4] available in 1994. 

[si Q: Why did you start using it right 
away? 

[6] A: Because we needed something 
that could help m people quit smoking, 
and we knew that die success (S| rates of 
just behavioral treatment were not great, 
19] plus the fact that many smokers are 
not interested uoj in going to behavioral 
programs. 

dll Q: When the patch came out, how 
long had the (121 patch been out and 
available for you to prescribe to [131 your 
patients? 

ini A: The patch was approved in 1992. 

(isi Q: How long after it was out did you 
start [ 16 ] prescribing it to your patients? 

[17] A: As soon as it was available. 

[isi Q: Why was that? 

[i9i A: Because I thought it was a better 
treatment [ 20 J — because it was a good 
treatment, and I thought in [ 21 ] many 
cases it was better than the gum, be cause 
a lot [ 22 ] of people had difficulty using the 
gum correctly or ( 23 ] using it at all, 
because if you — if you don’t have [ 24 ] 
your own teeth or you can’t chew, you 
can’t — for 
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Hi many people it’s just the compliance 
is much better [2] with the patch than 
with the gum, which probably [3] ex¬ 
plains why it seems to work somewhat 
better in hi practice. 


[5] Q: Have you been able to prescribe 
nicotine [6] nasal spray to any of the 
people in your clinic? 

[7] A: We could. I don't believe that we 
have [8] simply, because we haven’t felt 
that we needed to to [9] this point. 

[io] Q: Because the existing therapies 
you believe [it] are adequate to get the 
job done? 

[ 12 ] A: We tend to combine nicotine 
replacement. [ 13 ] Zyban, if we are going 
to go in combination as [14] opposed to 
prescribing the nasal spray with another 
[isi kind of nicotine replacement, which 
is how I would [i6] use it otherwise. I 
wouldn't use it alone. 

[i7i Q: Why not? 

[is] A: Because of nicotine dependence 
potential. I [ 19 ] would prefer to use the 
nicotine patch as the base [201 and to 
supplement that, which is what we do in 
our [ 2 i] clinic. If people are having urges 
that are (221 breaking through, we usually 
use the gum and find [231 that most 
people find that is adequate. We haven't 
[24] had to go to nicotine nasal spray. We 
are now using 
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[i] the inhaler, which is also available 
now in that [ 2 ] capacity, and I have 
recommended and prescribed it 01 to 
several people. 

hi Q: So you have prescribed the inhaler 
but you [5] have not prescribed the nasal 
spray? 

[6] A: The other problem with the nasal 
spray, when [7] you read the information 
from the company and see (si the video 
that they have produced, it’s kind of a (91 
nasty product in terms of side effects. It 
causes a [ioi lot of sneezing and dis¬ 
comfort. Nicotine sprayed up [iij the 
nose is quite irritating to nasal mucosa. 
It’s [ 12 ] appropriate for some very heavily 
addicted people, 1131 but it's got its place 
in the spectrum of the (i4| nicotine 
replacement therapy. The inhaler has a 

[15] greater potential. 

[16] Q: How long has the inhaler been 
available for [17] prescription? 

ns] A: It was approvcdovcrayearago.lt 
came on [191 the market in the summer 
and then direct consumer (201 advertising 
started in the fall. So it is very new. 

( 2 i) Q: So how long have you been pre¬ 
scribing it in [ 22 ] your clinic? 

[ 23 ] A: Just since the summer. I think I 
have [24] written two prescriptions. 
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ID Q: Okay. Is it fair to say that [21 phar¬ 
macotherapy in helping people quit 
smoking has [31 evolved since 1980? 

Hi A: Yes. 

[5] Q: Has it gotten better? 
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[6] A: Yes. Has it got better? What do you 
mean m by ‘better"? 

(8i Q: Has it gotten more effective? 

191 A: I guess when I say it has gotten 
better, I [ioi mean there are more options, 
because treatment is (ti) never one size 
fits all. So it's easier to tailor [i 2 ] it to what 
people need. 

H 3 IQ: Is it more effective since, com¬ 
pared to the [M] mid eighties? 

iisi A: Yes. In the mid eighties we had 
nicotine (i6i gum. We know that nicotine 
patches according to [i7] APCR, which I 
am sure you are familiar with, the its] 
patch seems be more effective than the 
gum in i i9i practice, and now that we are 
using combinations and [201 combine it 
with Zyban, I would expect that our rates 
UU will be higher. There are not a lot of 
studies [ 22 ] combining — there isn’t a 
published study comb ining [231 Zyban 
and nicotine replacement, for example. 

(24) Q: But focus just on the nicotine 
replacement 
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HI itself. There are a number of studies — 
[ 2 ] A: Yes, patch and gum. 

131Q: I wasn’t even talking about com¬ 
bining. I am hi talking about studies that 
have talked about the isj efficacy of 
nicotine replacement, whether by itself 
[61 or in conjunction with some son of 
behavioral m therapy? 

(si A: Yes. 

[9i Q: If you could skip down to the next 
paragraph (101 on your disclosure. It talks 
about how you will nu describe how 
pharmacotherapy of smoking cessation 
[i 2 ] has evolved and that particularly how 
the benefit [131 has not been available to 
disadvantaged populations, (i4i What do 
you plan to say about that? Is it anything 
(is) different than what we just talked 
about in the last (i6i three questions 
here? 

[17] A: I don't think so. 

(is) Q: Okay.Anything in addition that we 
haven’t ( 19 ] covered? I am trying to make 
sure I have an [201 opportunity to ask all 
your opinions. 

[ 2 i] A: I think that's what I meant. I know 
what I ( 22 ) meant. Yes. I think we have 
covered what I would 1231 say. 

[24] (A recess was taken from 1:49 to 1:54 
p.m.) 
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111 Q: We talked a little bit earlier today 
about [ 2 ] whether self-efficacy is an 
accurate predictor in [3] smoking ces¬ 
sation success. What are some other [4] 
things that you consider to be accurate 
predictors [5i of whether or not a person 
will successfully quit (6| smoking? 
m A: Motivation to quit. Degree of nic¬ 


otine [si dependence. 

19] Q: Measured how? 

[101 A: Well,traditionally there’s the Fage- 
rstrorn [it] scale or the two questions of 
numbers of cigarettes (121 smoked per 
day and whether or not the first [ 13 ] 
cigarette is within the first half hour of 
[14] awakening. 

tu] Q: Are those the two most important 
factors in [ 16 ] predicting — 

[17] A: I am agreeing that self-efficacy is 
also [ 18 ] important. That’s three. Those 
are important. 

[19] Q: The next paragraph of your dis¬ 
closure talks [ 20 ] about adolescent smok¬ 
ing and the results of research 1211 that 
you yourself have done. 

[ 22 ] (Exhibit No. 8 was marked.) 

[23] Q: Let me band you what I have 
marked as (24| Rigotti Exhibit 8. Is that 
your article that is 
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ID cited in your disclosure statement at 
Page 5? 

[ 2 ] A: Yes. 

[31 Q: Okay. What were the conclusions 
of this [4] study that you published in 
1997? 

(5) A: That enforcing age of sale laws for 
tobacco [6i tLd not reduce — reduced 
illegal sales to minors, m but cannot 
reduce young people's report of how 
easy [8i it was to get cigarettes, and it did 
not reduce [9| their smoking behavior. 

[ioi Q: My understanding horn reading 
this is that [it] particular result surprised 
you; is that fair? 

[ 12 ] A: I don't know if ‘surprised* is the 
right [131 word. 

[U| Q: Was it the result that you had 
anticipated jisi going into the study? 

[ 16 ] A: Well, I didn’t know what the 
answer was [i7i going to be, because if I 
did I wouldn't have to do iisi the study.I 
had hoped that these programs would 
[191 show that they were effective and 
was sorry that [201 they weren’t, but the 
truth is always more 1211 important. 

( 22 | Q: So that lam sure I understand,the 
idea [ 23 ] here was that you picked out six 
communities in (24) Greater Boston; is 
that correct? 


ID A: Yes. 
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[ 2 ] Q: In three of those communities 
enforcement of oi age restrictions on 
cigarette sales to under 18 were [4| 
enforced more rigorously than in the 
other three; is [5] that fair? 


[6| A: That’s correct. 


[7) Q: And what you found in the cities 
with more [8| rigorous enforcement of 


the age restrictions, less [9i merchants 
violated the law but no less children [ioi 
smoked? 

[in A: Yes. Less merchants violated the 
law in the [121 test situation we gave 
them. 

[131 Q: Your statement says that you pro¬ 
vide results (i4| of your own re search,and 
then it says you will [isi explain how 
various industry-sponsored programs 
have [ 16 ) failed and what can be done to 
reduce youth smoking iitj rates. Let me 
take the second of those first. What (isj 
can be done to reduce youth smoking 
rates? 

[19] A: The best evidence suggests that 
raising the [201 price of tobacco products 
would be a very effective [ 21 ] way to 
reduce youth smoking. We have the best 
[221 evidence to support that. 

(23) Q: So by making cigarettes cost more 
less [24] children wUl smoke, in theory? 
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ID A: Fewer children will smoke and the 
number of (21 cigarettes smoked per 
person will be less and that's 01 done by 
raising excise taxes. 

Hi Q: So your proposal then would be to 
raise the tsi taxes on cigarettes? 

[6] A; Yes. 

m Q: Are there any other measures that 
you think [8| would be effective in 
keeping youth from smoking? 

[91 A: I think that restricting tobacco 
advertising [ioi and promotion would 
also be effective, either [it] restricting 
and/or banning and/or providing better 
(121 funding for effective counter-ad¬ 
vertising. 

[13] Q: We talked about cigarette ad¬ 
vertising a [i4| little while ago. Effective 
counter-advertising, [is] how would you 
suggest that that funding, where would 
[i6i the money come from? 

(171 A: The money to pay for putting 
tobacco ads on [is] the air is what’s 
expensive, not producing them. In [191 
this state, as you know, we have funded it 
through ( 2 oi some of the revenue gene¬ 
rated by an increase in (211 tobacco 
excise taxes. So a further increase in (221 
those taxes could be used, and it would 
be a very [231 rational use, to support 
counter-advertising. 

[24] Q; Is that something that you would 
advocate, 
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m raising cigarette exercise taxes in 
order to pay for ( 2 ) counter-advertising? 

13] A: I would recommend raising cig¬ 
arette excise [41 taxes for the direct 
benefit of reducing youth [si smoking 
and using some of that money for 
counter- [6] advertising as well as for 
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treating smoking and m preventing 
smoking more directly, in other ways. (S| 
Preventing smoking in other ways and 
treating [9] smoking, 
do] Q: As the cost of cigarettes goes up, 
less ini adults might also smoke or adults 
might smoke less, |i 2 ] correct? 

[131 A: Wait a minute. I missed that quest¬ 
ion. 

[Hi Q: We have been talking so far about 
raising usi excise taxes? 

[i6i A: Yes. 

[i7] Q: In order to reduce the number of 
children usj that smoke? 

H9l A: Yes. 

120 ] Q: Do you also believe that raising 
the excise [ 2 i] taxes would reduce the 
number of adults who smoke or [ 22 ] the 
amount smoked by adults? 

[23i A: Yes. The evidence says that it will. 

[24i Q: Would you recommend then that 
excise taxes 
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I i i are raised so that less adults smoke and 
those who (21 do smoke less? 

131 A: Yes. 

Hi Q: Is there anything else other than 
raising [si excise taxes, changes in the 
way cigarettes are [6' advertised, and 
counter-advertising thzt you would [7] 
suggest to reduce youth smoking? 

(si A: I think that local programs that 
include a [9] focus on restricting youth 
access but are broader tioi than that, that 
mobilize the community to care about 
(in youth tobacco use and perhaps teach 
parents how to [121 talk to their kids about 
cigarettes, especially [131 teach smokers 
how to talk to their kids about [Hi 
smoking and other kinds of community 
programs could usj also be effective. 

[ 16 | Q: When you say ‘community pro¬ 
grams,* are you [in talking basically 
about educating the public or are (is] you 
talking about something different 7 

[191 A: I am talking more about mob¬ 
ilizing the 120 ] public to get active about 
an issue such as [ 2 i] preventing youth 
smoking that they care about. ( 22 ] There 
are some published studies that show 
some (23| changes in youth smoking rates 
are associated with a (24j more com¬ 
prehensive program than the pure en¬ 
forcement 
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ID that is described in this article. 

( 2 ) Q: And they would include what 7 The 
more [31 comprehensive programs 
would include what in (4) addition to 
what is described in that article? 

[5i A: In one article they had a — one 
program [6] paid for a community or¬ 
ganizer who went around to m different 


towns to help mobilize coalitions of m 
citizens to change local ordinances and 
educate (91 merchants about not selling 
to kids and doing noi programs like *har 
It was a broader kind of (111 raising the 
issue in the community and getting (121 
people to dp things. It was more than just 
law (13) enforcement, which is what we 
are looking at in this (hi article spec¬ 
ifically. 

ns] Q: It also says here you will explain 
how [i6i various industry-sponsored pro¬ 
grams have failed. [171 Which programs 
are you referring to? 

(is) A: What I am referring to specifically 
there is [ 191 —it’s the lawprogram which - 
what we know—( 20 ) it’s the lawprogram 
by two different studies that ( 21 ) were 
published in the American Journal of 
Public [ 22 ] Health. It was not shown that 
they were effective ( 23 ) in reducing sal** 
to minors, tobacco sales to [24) minors. 
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ID Q: Who published those studies? 

[ 2 ] A: Who wrote them? 

13) Q: Researchers or authors. 

hi A: I think they were both done by Joe 

DiFranza. 

[5] Q: Do you remember when they were 
published? 

[6] A: I believe one in’92 and one in’96 in 
the [7] American Journal of Public Heal¬ 
th. 

is] Q: Do you recall what his conclusions 
were as 19| to why the program failed in 
his view? 

[ 10 ] A: I am not sure that he speculated as 
to why. (i 11 He was just documenting that 
the merchants that were 1121 part of the 
program didn’t have bencr success rates 
(13) in not selling to the kids than the 
merchants not imi part of the program. I 
don’t remember — I remember usi the 
results of the paper. I don’t remember if 
he [ 16 ] gave his opinion as to why it didn't 
work. 

[i7i Q: Do you have an opinionas to why 
it didn't [is] work? 

119) A: I think that merchant education 
and pure [ 20 ] merchant education does¬ 
n’t work. There is evidence [211 that that 
is truc.That's one explanation and it's [ 22 ] 
a good qnc. 

[231Q: Okay. Is there any other ex¬ 
planation that [24| you plan to offerat trial 
as to why that program or 
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m any other tobacco industry program 
has foiled to [ 2 ] keep tobacco from 
youth? 

13) A: No. I am hesitating only because I 
know [4] that there are some advocates 
that think the ($1 industry isn't serious 
about these programs, that [6| they are 


just window dressing. I don’t have any pi 
direct evidence one way or the other. I 
think the (8) point is they don't work. 

[9] Q: Just so I am clear, I want to make 
sure I [ 10 ] understand what your tes¬ 
timony is going to be before uu I find out 
at trial. Do you plan to testify at [121 trial 
that these industry programs are some¬ 
how not [13] genuine or as you put it, 
window dressing 7 

[Hi A: Not as fir as I know. 

usi Q: Do you hold that opinion now? 

[ 16 ] A: Yes. 

[17] Q: You do hold that opinion that? 

[is] A: No — oh, do I hold that opinion 
that they (191 are window dressing 7 

[ 20 ] Q: Yes. 

[ 2 1] A: I think a little bit, yes. But can I 
prove ( 22 | it? 

[23] Q: Right. 

[24] A: I don't think I could prove it. 
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(l) Q: Do you have any data or evidence 
that you [ 2 ] can point to to show that 
industry programs like [3] It's The law, 
which is trying to keep tobacco from hi 
youth, are not genuine and arc not an 
attempt by the (5) industry to keep 
tobacco from youth? 

[6i MS. MCINTYRE: You asked her and I 
think [7] she responded, but go ahead. 
You can answer again. 

[8i A: I don’t have any proof of that, no. 

[91 Q: What more if anything do you 
believe the [ 10 ] tobacco industry should 
do to keep tobacco from [111 youth? I 
might be able to ask the question a better 
[in way. 

[13] A: Okay. 

in] Q: If you were to work for a tobacco 
company usi and they were to ask you * 
How best do we keep our u6i product, 
cigarettcs,from kids under 18?* What [it] 
would you tell them to do? 

usi A: It's so hypothetical. I mean if I 
worked [i9i for a tobacco company I'd 
probably say, *You should [ 20 ] stop mak¬ 
ing your product.* But so it is hard to [ 21 ] 
answer that question. 

[ 22 ] Q: Let me ask it a different way. If a 
tobacco [ 23 ] company were to come to 
you for advice as to how to [24] keep 
tobacco from youth, what would you 
advise them 


[i] to do? 
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121 A: I guess I would suggest that theydo 
some of 131 the things that I suggested 
before, which would be hi to stop 
advertising and promoting their pro¬ 
ducts, [5| especially in venues where kids 
arc likely to see [6] them. I would tell 
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them to stop — to not sell the m 
products thmn gh vending machines. I 
would probably m say if they were 
serious about it, that they should (9) sell 
their products in a way that’s more 
similar to (ioi the way we handle alcohol, 
not that kids don’t get mi alcohol as well, 
but there be a small number of [121 
licensed vendors. You have to show ID, 
and it's not U31 so easily available to buy 
tobacco through so many [14] different 
locations. I think if they put those tisi 
restrictions on the sales that would be 
helpful, us] That’s the supply side. 

[17] Demand would be the advertising 
and (is) promotion, I guess. I suppose I 
could raise my (i9i prices. I don't know 
what it would do my profits. [ 20 ] I'm not a 
business pcrson.lt might be good forme. 
[ 2 il I don’t know. I am speculating here, 
though. 

[ 22 ] Q: Come back to your study for a 
moment, which (231 is Rigotti 8. How did 
you verify if at all kids’ [24] access to 
tobacco and tobacco use? 
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[i] A: What we did was anonymous high 
school [ 2 ] surveys so that students in high 
school grades nine oi to twelve in the 
towns involved filled out a survey [4] one 
day in a year. That’s how we measured 
access [$] and behavior. We asked kids if 
they ever smoked. [6] How many cig¬ 
arettes they smoked. If they used [7] 
smokeless tobacco, how many tins they 
would use over [8] a period. We asked 
them if they tried to buy [9] cigarettes 
from a store or vending machine, and if 
[io] so, how often they were refused. 

Ill] Q: Did you do anything else to try to 
verify [ 12 ] the responses that you got? 

[131 A: No. We took their words at face 
value. 

tut Q: The next paragraph says that * 
prevalence, (is) content and growth in 
smoking restrictions and [ 16 ] factors 
associated with their passage, including 
[17] tobacco industry opposidon’ — do 
you see where I [isi am? 

[is] A: Yes. 

[ 20 ] Q: Could you tell me in overview 
what your [ 2 i| opinions arc with regard to 
the prevalence, content 1221 and growth 
of smoking restrictions and factors ( 23 ] 
associated with their passage? 

[24] A: Yes.Smoking restrictions in public 
places 
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tuand the workplace began in the early — 
began to [ 2 ] become common in the early 
eighties and have spread [3] largely 
through local ordinances and also 
through [4] the workplace, voluntary 
restrictions on smoking at [$] the work- 
placc, put on by employers. There is 


some [6] action at the state levcl,although 
that has not p] been as strong as what 
happened at the local level m and 
happened voluntarily. 

(9) The article referred to here is one [io] 
thing we looked at was what towns had 
passed laws, tin You may have that — I 
looked at the size of towns, [ 12 ] where 
they were located in the country and 
whether [ 13 ] or not they were from what 
we called tobacco- [i4| producing states, 
which were states largely in the [i$] 
Southeast that are major tobacco pro¬ 
ducers. We saw [ 16 ] that there was an a 
relationship between being — we U7] 
saw that the states that were tobacco 
producers were [isi less likely to have 
these no-smoking ordinances [ 19 ] passed. 
[ 20 ] Q: Okay. Is that what you are talking 
about [ 2 i] when you say ‘including 
tobacco industry opposition*[ 22 ] or are 
you talking about something more? 

[23] A: That's my understanding of what I 
meant by ( 24 ] — yes, I think that’s what I 
mean. 
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[1] Q: Let me ask — 

( 2 ) A: That’s what I mean. I think that’s 
what the [3] statement means, and since I 
read it and wrote it a [4] while ago,that's 
what I mean. 

[$] Q: That would be reflective of the 
testimony (6) that you plan to give at trial 
in terms of tobacco p] industry op¬ 
position to smoking bans? 

[8] A: Maybe the honest truth is I am not 
sure what [91 people arc going to ask me 
about. 

no] Q: That’s fair. 

HU A: I mean a lot about the movement 
and what [121 brought about these bans 
and what some of the [ 13 ] tactics of the 
tobacco industry arc to fight them, [14] if 
somebody asked me questions about 
that. 

(isi Q: How about if I asked you some 
questions (i6j about it now. 

[17] A: Okay. 

[is] Q: When you say “the movement," 
what movement [i9| arc you talking 
about? 

[ 20 ] A: I guess what some people call the 
[2D nonsmokers’ rights movement, 
which got started in [ 22 ] the early eighties 
and consists of people who were [ 23 ] 
trying to pass laws banning smoking in 
public places [241 and workplaces. 
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HI Q: Do you consider yourself and your 
[21 professional activities in any part to 
contribute to [31 that movement 7 

[4] A: I hope that the work I have done 
helps to [si document — helps to evalu¬ 
ate it. My professional [6] role is to 


evaluate what people are doing in order 
[7] to determine what public health 
strategies are m effective and what are 
ineffective. So I see myself [9] as more of 
an evaluator of tactics and someone who 
[ioi might think about what might be an 
effective [in approach.I am not so much 
someone who is down on 1121 the street 
doing it. 

[13] Q: You say something that is an 
effective [14] approach. Effective in what 
sense? 

tisi A: The goal — the overall goal is to 
reduce (isi the disease and death caused 
by tobacco use, and the [17] best way to 
do that is to reduce the proportion of iiai 
people who smoke. 

[ 19 ] Q: Okay.Is that a goal of yours in your 

[ 20 ] professional work, to reduce the 
number of people [ 2 i] who smoke? 

[ 22 ] A: Yes.My goal is to reduce the harms 
of [23] tobacco and somewhat to cut 
down on the number of (24| people who 
smoke and also to cut down on non- 
smokers' 
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HI exposure to tobacco smoke. 

( 2 ) Q: Is one way that you go about 
advancing that [3] goal is to become 
involved with no-smoking policies [4] 
and evaluating no-smoking policies to 
evaluate which is] are the most effective 
to get less people to smoke [6] and get 
less nonsmokers exposed to passive 
smoke? 

[7] A: Yes. I have been interested — 
when you say [s] “no-smoking policies," 
you mean smoking restrictions 191 in 
public places? 

[ioi Q: Yes. 

HU A: The goal of those policies is not to 
get [ 12 ] people to stop smoking.The goal 
is to protea the (i3) air that everybody 
breathes, including nonsmokers. 

(14| Q: It’s also true, though, that there is 
an [is] ancillary effect, which is smokers 
might smoke less (i6) if there are less 
places for them smoke? 

[17] A: That is true.The data suggests that 
daily [is] smoking consumption fills. 

(19) Q: In your opinion, is that a positive 
thing? 

[ 20 ] A: I think I sec it as sort of a positive 
side [211 cffca.It's not the goal,but it’s not 
a bad thing [ 22 ] that happens. 

[23] Q: Okay. 

[24] A: Many smokers aaually would like 
not to be 
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m smokers. So many of them see it as 
kind of a [ 2 ] positive side cffca too. 

13 ) Q: We started down this road a few 
questions |4| ago and you said you had 
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knowledge of the nonsmokers [$] rights 
movement and also tobacco industry 
tactics in [ 6 i dealing with that movement. 
Have I characterized n what you said 
fairly? 

(B 1 A: Yes. 

I9i Q: First of all, how did you gain an no] 
understanding of these tobacco industry 
tactics that uu you are talking about? 

(12) A: By reading journals like the Amer¬ 
ican (i3i Journal of Public Health and 
other professional [Hi peer-reviewed 
journals that contain articles talking [i$| 
about these things. 

[i6i Q: Have you ever had any direct 
dealings or (i 7 ] contact with any re¬ 
presentative of any tobacco (is) com¬ 
pany talking about smoking restriction 
policies (i 9 i or anything like that? 

(20) A: To my knowledge, no. 

121) Q: Is it fair to say that your know¬ 
ledge of (22) these tactics is secondhand? 
You have picked it up ( 23 ) from things 
that you read and what people have told 
[ 24 i you? 
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Ill A: Yes. But in many cases they have 
been [2] pretty well documented. There 
is a paper trail and ( 3 ) that’s how they 
have been written about. 

[ 41 Q: Give me example of some of these 
tactics is) with a paper trail? 

[ 6 ] A: Okay. Let me think. One of the 
tactics [ 7 ] that has been used by the 
tobacco lobbyists and [ 8 | industry is to 
pass weak ordinances, weak nosmoking 
[ 9 i ordinances, which preempt stronger 
localaction. [ioi The reason that is done is 
because it's much more [in difficult for— 
it has been much more difficult for 1121 
the industry to defeat ordinances at the 
local level ioi than at the state level.That 
is an example of what [i 4 i I would talk 
about. 

MS) Q: Have you yourself have been in¬ 
volved with 116] the passage of any state 
ordinance which you think |i 7 ] was 
somehow fouled by the tobacco com¬ 
pany? 

list A: No. I know — we haven't had any 
of those (i 9 i pass in Massachusetts. I 
believe that — I can't 1201 remember 
whether or not one has been entered — 
(2ii what's the right word — has been 
proposed, but it 1221 hasn’t passed in 
Massachusetts. So it hasn’t been (231 an 
issue.I have testified at the local level 124] 
supporting an ordinance and it passed. 
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ID Q: Would that be the Cambridge — 

121 A: Yes. 

(3i Q: — ordinance that was passed in the 
late Hi eighties? 

( 5 i A: Yes. 


[ 6 ] Q: Other than the Cambridge no- 
smoking [ 7 ] ordinance or smoking-re¬ 
striction ordinance that came (si into 
effect in the late 1980 s,have you been (91 
direedy involved in the passage of any 
other [ioi smoking-restriction ordin¬ 
ances? 

dll A: No. 

112] Q; And the knowledge that you have 
of the [ 13 ] passage of ordinances around 
the country comes bom (ui thing s that 
you have read and people you have 
talked U 5 | to; is that fair? 

(i 6 i A: Yes. 

(i 7 i Q: You have studied and published in 
the past ns] on the effect of smoking 
restrictions in the (i 9 i workplace on quit 
rates — 

(20) A: Oh, yes. 

(21) Q: — of workers there; is that right? 

(22) A: Yes, I think so. I think I know what 
you (231 are referring to, which is the 
paper about the New [ 24 ] England Tele¬ 
phone experience. 
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ID (Exhibit No. 9 was marked.) 

[21 Q: Yes. That is the one. It is now 
marked as ( 3 ) Rigotti Exhibit 9 . This is a 
paper you published in [ 4 | the American 
Journal of Public Health in 1991 ;is (51 Mat 
correct? 

[ 6 ] A: Yes. 

m Q: If you could turn to Page 203 , 
please. The [si first paragraph under * 
discussion," ‘a major finding [91 of this 
study was the overall quit rate of 21 (101 
percent over 20 months which is mar - 
kedly higher than (in the expected 
populadon quit rate of two to Eve [121 
percent per year." 

(131 A: I see that. 

[i 4 i Q: Okay, Is this the sort of the good 
side [ 15 ] effect that you were talking 
about before in terms [i 6 i of restriction 
policies having people smoke less? 

( 17 ) A: Yes. 

118) Q: In your view, in your professional 
opinion, [i 9 i it's a positive thing? 

1201 A: Yes. 

[211 (Exhibit No. 10 was marked.) 

(22) Q: I hand you what has been marked 
as Rigotti 1231 Exhibit 10 . It’s an article by 
yourself and Michael [ 24 ] Bicrcrthat was 
published in 1992 in Medical Clinics 
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HI ofNorth America. It’s entitled "Public 
policy for [21 the control of tobacco- 
related disease." Do you [ 3 ] recognize 
this as your work? 

Hi A: Yes. 

15 ] Q: On Page 517 there is a graph that 
shows [ 6 ] smoking rates or adult per 


capita consumption of m cigarettes over 
time and compares that to certain m 
events that happen in the public; is that a 
fair [ 9 ] characterization? 

(101 A: Yes. 

dll Q: I note there's an entry that says [12]" 
nonsmokers' rights movement begins." 
It shows a (13) decline. I am trying to 
figure out how you pick a (Hi start date 
for that? 

(151 A: I think it was done arbitrarily.That 
[16] figure as it says there is from the 
Surgeon (i 7 ) General's report in 1989 and 
was actually put (tsi together by — lam 
trying to remember who put it U 9 i 
together. I didn’t actually generate the 
figure. [20i So it is difficult to put an exact 
datc.lt would uu be possible to move the 
arrow one way or the other a 1221 little bit. 
because movements don’t usually start 
[23i discretely.They gradually build up. 
[ 24 i Q: Is it a fair reading of this chart that 
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dl when, at certain points in time when 
there were (21 public health initiatives 
against cigarette smoking, 13) that cig¬ 
arette consumption tended to decline? 

Hi A: Yes. 

[ 51 Q: In fact, is that the point of this chart 

( 6 ) being in here? 

( 7 ) A: Yes. 

(si Q: Let me take your attention down to 
the [91 bottom of that same page, 517 . It 
talks about [ioi tobacco control policies 
and they group them into [111 different 
policy types, and it talks about efforts [121 
to inform or persuade being one categ¬ 
ory, economic (131 incentive is another, 
direct restraints on tobacco (mi use. 
Down at the bottom of that paragraph,it 
[i 5 ] reads, "Recent efforts to establish the 
legal (16) liability of tobacco manuf¬ 
acturers for the hazards [ 17 ] of their 
products, the so-called tobacco product 
[is) liability suits, are included in this 
category 1191 because proponents have 
argued that the lawsuits if [20] successful 
will affect cigarette use via economic [211 
means." Do you see that? 

[22] A: Yes. 

1231Q: First of all, do you understand this 
suit to [ 24 ] be a tobacco product liability 
suit or something 


[2] MS. MCINTYRE: Objection. The wit¬ 
ness ( 3 ) is not a legal cxpcrt.I will give you 
a little [ 4 ] leeway on this and then I am 
going to cut you off. (S) I am not going to 
let her answer. 

[ 6 i A: I don’t know. I think this is dif- 
fcrent,a m little different than the kind of 
suit being [ 8 | referred to here, because 
the Attorney General suit (91 is a little 
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different, from my undemanding, but I 
[ioi am not a lawyer, 
mi Q: Let me ask you this question. Do 
you in [it] your professional judgment, 
someone working in the [131 field of 
smoking cessation, support lawsuits 
again imi the tobacco industry on econo- 
mic means? 

ns] A: What do you mean? 

[16] Q: On an economic basis? 

[1 7 ] MR. STROUSS: Objection to the 
form. 

I is] A: That’s not what—the point of this 
[is] statement is not to say that it is done 
for money. (»] It is saying that the effect 
that it will have —[2i] the way in which it 
is helpful for tobacco control (221 is 
because it will lead probably to higher 
prices. (23) That was the assumption. 
That’s a consequence of a [ 24 ] successful 
suit should it occur, but the reason for 
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ID the suit is different. 

[2] Q: Let me ask the question a different 
way. [ 3 ] That’s actually where I was trying 
to go. Do you hi believe it's a good thing if 
cigarettes end up [$] costing more bec¬ 
ause tobacco companies lose lawsuits [ 6 ] 
in your professional judgment? 

[7] A: I don't think it is a bad thing. 

[ 8 ] Q: But do you think it is a good thing 7 

[ 9 ] A: Yes. 

[ioi Q: Dr. Rigotti, in your professional 
judgment [in would a ban on all tobacco 
sales be a positive thing [12] for public 
health? 

113 ] A: No. 

(Wj Q: Why not? 

(is) A: It’s my belief and also the con¬ 
sensus of the [16] public health com¬ 
munity it would have more of a |i 7 ] 
negative effective than positive effect. 

US) Q: Why? 

[ 19 ] A: Because it would make into crim¬ 
inals a lot [20] of people who are smokers 
who arc essentially [211 addicted to 
nicotine and became addicted to the [22] 
substance when it was a legal product. 
No one in [23] the tobacco control field 
believes we should make [ 24 ] tobacco 
use illegal. 
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in Q: Okay. Docs that mean that you 
don't [2] advocate what some people 
have called a smoke-free (31 society? 

HI A: A smoke-free society? The term is 
usually ( 5 | referred to mean one in which 
the air is smoke-free [ 6 ] that people 
breathe. I think it doesn’t necessarily m 
mean there are no smokers and no 
cigarettcs,but [ 8 > they are not smoking in 
public places. They aren’t [ 9 ] smoking at 
work, and there probably are not so 


many (ioi of them. 

[ill Q: I have some questions to ask about 
the [12] company documents. The way I 
am going to do it is I [13] have copies 
when your disclosure that was given to 
[ mi us, it included attached to it copies of 
most of the [is] documents that are 
referred to there, not all of [i 6 | them. 
There is one at least my colleague wants 
to [ 17 ] talk to you about, but most of them 
I have got [is] copies sitting over here of.I 
will grab those and 

[20] A: Can I use these? 

[21] Q: Of course.Tbis is my only copy.If 
you [22] will excuse me as I point across 
the table. I [ 23 ] noticed when I looking at 
these that they are [ 24 ] hi g hli g hted? 
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Ill A: Right. 

[2] Q: Did you do that? 

[3] A: No. 

[ 4 ] Q: Do you know who did? 

[ 4 ] A: No. 1 think that probably someone 
at Anne [ 6 ] Ritter's office did it or 
someone at the Attorney m General's 
office. Maybe Anne.They were given to 
[ 8 ] me that way. The idea that — as you 
can see, it is [91 quite thick, and I think 
they were trying to help me (10) focus on 
the things they thought were most (it) 
important, because I couldn't read all of 
them at [12] least in preparation for today. 

[131 Q: That’sfair.Letmeaskyouacouple 
of [ 14 ] questions then. These are all the 
tobacco company [is] documents that 
you have seen; is that right? 

[16] A: Yes. 

[ 17 ] Q: They were all provided to you by 
lawyers of list the Commonwealth? 

Ii 9 ] A: Yes. Docs lawyers of the Com¬ 
monwealth [201 include — 

(2D Q: Anne Ritter. 

[22] A: Yes. Fine. 

[23] Q: When they gave them to you for 
the first [ 24 ] time, they were highlighted 
like this? 
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[1] A: Yes. 

[2] Q: Have you ever.eventodayasyousit 
here to [ 3 ] be deposed, have you read all 
of them page by page? 

[4] A: No. I have read the parts that they 
have [ 4 ] marked, and I have read beyond 
the parts that they [6] marked because 
several of them looked so [ 7 ] interesting, 
and I figured that I certainly would [8] 
read them, but I haven't read them all. 

[ 9 ] Q: Let me ask you — 

[ioi A: I also — 

HU Q: Please go ahead. 


[12] A: The other knowledge I have of 
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what the (13) documents are is what’s 
been in the newspapers. 

[ 14 ] Q: That's fair. Did you know that a 
number of list the company documents 
are available on-line now? 

[16] A: Yes. 

[1 7 ] Q: Have you gone on-line and tried to 
read any (is) of them? 

(i 9 | A: Not yet. 

[20] Q: Do you intend to do at some 
point? 

[21] A: I am sure I will. 

[22] Q: Do you intend to do that before 
you testify [231 at this trial? 

[ 24 ] A: I haven’t really thought about it 
one way or 
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ID the other. I might. 

[2] Q: Okay. At this point in time do you 
intend 01 to give opinions at trial about 
any tobacco company [ 4 ] documents 
other than the ones that are sitting in [ 4 ] 
the notebook? 

[ 6 ] A: That’s not my intention. My un¬ 
derstanding m is these are the ones I 
would be asked about. 

I 8 j Q: When these documents were first 
given to [ 9 l you, it was Anne Ritter that 
gave them to you? 

[ioi MS. MCINTYRE: Well, we are not go¬ 
ing to [11] have a long discussion.Some of 
these issues will [12] be work product 
issues. She is not going to testify [13] to 
conversations she had the Com¬ 
monwealth's counsel. 

[ 14 ] MR. GALE: I will ask the qucstions.lf 
[ 14 ] you want to instruct her not to 
answer, fine. 

[1 6 ] MS. MCINTYRE: Let’s go through it 

[ 17 ] quickly. This is not something we 
want to waste a [is] lot of time on. 

[i 9 ] MR. GALE: I have my sue hours of (201 
testimony. 

[2i] MS. MCINTYRE: Let’s go. 

122] MR. GALE: Good. 

123 ] Q: When you first got these doc¬ 
uments had you [ 24 ] asked Anne Ritter to 
send you documents? 
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ill MS. MCINTYRE:Objection.Iamgoing 
to 12] instruct her not to answer. 

(3i Q: Did you first raise the issue of you 
[ 4 ] reviewing company documents ordid 
Anne Ritter? 

( 4 | MS. MCINTYRE: Again, I am not going 
to [ 6 ] let her testify to conversations she 
had with the m Commonwealth's coun¬ 
sel, okay? 

[ 8 ] MR. GALE: Why? 

19 ) MS. MCINTYRE: These are work pro¬ 
duct [ioi issues. Frankly, it’s not approp- 
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riate for you to tin ask her about them, 
tut MR. GALE: I want to make sure it is a 
1131 clear record. I won’t ask 15 questions 
if you tell i mi me clearly any question I 
ask her that asks for ti$] discussions 
between her and a lawyer for the ( 16 ) 
Commonwealth you will instruct her 
not to answer. 

(i7| MS. MCINTYRE: If you ask what she 
and [is] Anne Ritter had for lunch, if you 
really want to ti9] know, I wall let her 
answer that. 

( 20 ) MR. GALE: Let me ask a question I 
think mi will cover it. 
mi Q: Have you had any discussions 
with any lawyer [23] for the Com¬ 
monwealth regarding the content of 
these |24| documents? 
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tu MS. MCINTYRE: You may answer yes 
or no. 

12 ] A: Yes. 

[31Q: As near as you can recall, what did 
you say hi and what did they say? 

15] MS. MCINTYRE: I will instruct her not 
(6) to answer. 

17] Q: Okay. How much time have you 
spent looking isi at these documents? 

19] A: A few hours, 
lio] Q: I'm sorry? 

HU A: A few hours. 

[ 12 ] Q: A few? Roughly how many? 

[13] A: Three. 

[mi Q: When did you do that? 

H5] A: When I first got them a little bit 
and then [i6j yesterday and today. 

(i7> Q: Before your disclosure? 
tie] MR. GALE: To put a time on it, we got 
1 19] disclosure statements from the Com¬ 
monwealth when, do [ 2 oj you know? 

[ 2 ii MR. STROUSS:Are you asking me? 
[ 22 ] MR. GALE: Yes. 

[ 23 i MR. STROUSS:I don’t know. 

[25] MR. RYAN: 1 know when ours were 
due. 
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Hi MS. MCINTYRE: Can I ask for a brief [2] 
recess? Can we have a quick break? 

13] MR. GALE: You bet. 

Hi MR. STROUSS:Thanks. [5] (A recess 
was taken from 2:40 to 2:45 p.m.) 

[6] MR. STR0USS:I think you asked us 
when m our disclosures were due, and 
my best recollection [8| is that they were 
due on June 15th, except for the (91 
disclosures regarding our damages ex¬ 
perts. 

no) MR. GALE:Thank you. I appreciate 
mi that. We were discussing that in the 
hall and came H2) to about the same date. 


(131 Q: How much time. Dr. Rigotti, did 
you spend (Mi before the middle of June 
1998 reviewing these [i5i company doc¬ 
uments that you have seen? 

[is] A: I don’t know. 

[17] Q: When did you first receive the 
company (isi documents? Was it before 
the middle of June? 

119] A: No. 

[ 20 ] Q: When did you get them? 

[ 2 1] A: Well, let me actually clarify that. I 
think [ 22 ] Anne Ritter sent me a box of 
things to read that [231 included some of 
the company documents as well as [24] 
copies of I think maybe some of the trial 
stuff from 
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[i] other trials, but I was busy. So I never 
read it. 

[21 Q: Fair enough. 

[31 A: So it was provided to me if I had 
chosen to hi read it. 1 got this booklet a 
few weeks ago. 

[5] Q: When you say “a few weeks ago,* 
was that [6] after the middle of June? 
m A: Yes. 

[8] Q: Do you know whether the doc¬ 
uments that are (91 in this booklet were 
pan of the box of materials [io] you got 
from Anne Ritter or not? 

[ 11 ] A: That was my understand. 

[1 2 ] Q: Your understanding is they were 
in that box (131 or a pan of it? 

[Mi A: I don't know for sure, but I as¬ 
sumed that [i5] that’s what they had done 
is taken out the most ( 16 ) relevant parts of 
that, but again that's my [i7] assumption, 
[is] Q: How much time have you spent 
looking at the 119 ] box and the contents of 
that box that Anne Ritter [ 20 ] sent to you? 

[ 2 1] A: I haven't looked at it. 

[ 22 ] Q: Have you even cracked it open? 

[23] A: I did open it to see what was in, to 
see if [24| there was anything that looked 
like I had to do 
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HI anything. I assumed at some point 
someone would [ 2 ] tell me what I had to 
do. 

[3] Q: Did anyone ever tell you? 

Hi MR. STROUSS: Objection. 

[5] MS. MCINTYRE: Objection. You may 

[6] answer yes or no, but you are not to 
reveal the m substance of any con¬ 
versations that you had with the [S] 
Commonwealth's lawyers. 

[9] MR. STROUSS: Had you finished your 
hoi question? 

[ill A: Maybe you should repeat your 
question. 1 1121 think I lost it there. 

[13] Q: Okay. Did anyone ever tell you 


that you [M] should look at the doc¬ 
uments in the box? 

[15] MS. MCINTYRE: Again — 

[ 16 ] MR. GALE: Let me go back. Her pre¬ 
vious [17] answer was “I assumed at some 
point someone would (isi tell me what I 
had to do.' 

(i9| Q: So I am asking did anyone cvcrtell 
you look [ 20 ] in the box? 

[ 2 i] MS. MCINTYRE: To the extent it re¬ 
flects [ 22 ] conversations with counsel for 
the Commonwealth, I [ 23 ] instruct you 
not to answer. 

[24| THE WITNESS: I don't know how 
else I 


HI could answer. 
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[ 2 ] MR. RYAN: Can I interject at this 13 ] 
point 7 Are you asserting the attorney- 
client HI privilege? 


[5] MR. STROUSS: Work product. 

[6] MS. MCINTYRE: There are work pro¬ 
duct [7] issues. This is something we all 
talk about at [si every deposition. So this 
is nothing new, but I am (91 not going to 
let her testify to the substance of ikh 
conversations that she has had with the 
[ill Commonwealth’s lawyers. 

(121 MR. RYAN:Just so I am clear, and tell 
[131 me if I am not sating your objection 
correcdy.you imj arc asserting the work 
product privilege with H5] respect to 
discussions between the Common¬ 
wealth's [ 16 ] attorney and a disclosed trial 
expert. 

[17] MS. MCINTYRE: It's not as a blanket, 
[is] Had you been here previously you 
would heard my it9i conversations with 
Mr. Gale, and it depends on the [201 
question. I am not going to tell you I'm 
asserting [211 a blanket privilege, okay? 

( 22 ) MR. RYAN: Can we go off the record 
for [231 a second? I would like to confer 
with Mr. Gale. 


(24| MS. MCINTYRE:That’s fine. 
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HI MR. GALE: Something that you pro¬ 
bably [ 2 ] need to undersand, just bec¬ 
ause I probably wasn't m as clear I should 
have been, I don’t necessarily hi agree 
with your assertion of the privilege. We 
[51 might take it up later. 

[6] MS. MCINTYRE: I am sure you might. 

[7] MR. GALE: I didn't want you to think 
my [8] silence was assent. 

[9] MS. MCINTYRE: I fully expect you 
will [io| avail yourself of any arguments 
you have against us. 

[til (A discussion was held off the 
record.) 

[ 12 ] (The record was read.) 

[ 13 ] MS. MCINTYRE: She can answer that. 
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I ihi am not worried about that. I have no 
problems. She nsj can answer that. 

Ii6i A: I don’t recall being told to — 

H7) Q: Did anyone ever have a discussion 
with you (isi about the contents of the 
documents in the box? 

(i9) A: Meaning what was — 

120 ) MS. MCINTYRE: You may answer yes 
or no. 

nil Q: Meaning what was written on the 
pages. 

[ 22 ] A: Yes. 

123 ) Q: Were those conversations with 
lawyers for [24| the Commonwealth? 


U) A: Yes. 
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[ 21 Q: Okay. Were they with Anne Ritter 
or someone oj else? Would they have 
been with Anne or someone hi else who 
worked with her, Sally Roy? 


bases of U31 her opinions are. 

[14] Q: Let me ask you this question. Dr. 
Rigotti. (151 Did any discussions that you 
had with any lawyers [i6] representing 
the Commonwealth affect in any way 
your [17] opinions regarding the content 
of these documents? 

[ib] A: No. 

[i9] Q: Did the lawyers ever point out 
certain, po) other than highlighting the 
document before they un were sent to 
you, did the lawyers ever direct you to 
[ 22 ] any part of any documents and tell 
you focus on [231 that? 

[24] A: No, not other than the £ict that 
they are 


[ 12 ] Q: Had you had any discussion with 
counsel for 1131 the Commonwealth re¬ 
garding what opinions you might [i4j 
have about these industry documents 
that you had not [is] yet looked at as of 
midJune? 

[ 16 ] MS. MCINTYRE: Objection to the ex¬ 
tent [17] your question, 1 think your 
question is misleading, [is] You are sug¬ 
gesting that the Commonwealth has told 
[19] her what to testily to. That is a [am 
mischaracremation of the process. 

[ 2 i| MR. GALE: I am not trying to ( 22 | 
mischatacterizc anything. We got this 
from you guys [ 23 ] inthemiddleofJunc.lt 
says she will testify as [24] follows about 
documents she hadn't seen. So I think 


[i] highlighted. 
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[ 2 ] Q: Okay. Did they ever tell you that 
they were [3] going to send them to you 
highlig hted? 


ID that's relevant. 
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[21 MS. MCINTYRE: You asked her and 
she [31 answered, had you seen doc¬ 
uments at the time of this [4] disclosure. 


C3] A: I have notmether.but I have talked 
to her [6] on the phone or gotten some 
communication horn her. 

[7] MR. GALE:Sothc record is clear, if I [8] 
ask her what the content of her dis¬ 
cussion was with (91 Anne Ritter about 
the content of the documents — 

(ioi MS. MCINTYRE: As I am sure you 
know.I imam not going to let her answer 
about conversations (121 that reveal the 
menul impressions of the lawyer. [i 3 i To 
the extent I wasn't there, it's difficult for 
me [i4] to know if her answering the 
question is going to [isi reveal the mental 
impressions of Anne Ritter. I [i6] don’t 
know what to do at this point other than 
to [17] instruct her not to answer to the 
extent that it [is] docs reveal her mental 
impressions. 

(19) MR. GALE:Here'sthepioblcmIhavc 

[ 20 ] got, so it's clear, in case it is not. We 
have a [ 2 i] witness here who's got 
company documents that were [ 22 ] pro¬ 
vided to her all h ig hli ghted up. She tells 
me [231 she had conversations with the 
lawyers about them. [24) She tells me that 
they were highlighted up the first 
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[i] time she got them from lawyers. I am 
not allowed to [ 2 ] ask her about any 
discussions she had with the 13) lawyers. 
For all I know the lawyers said, "Here's (4) 
this document. Here's what you need to 
say about [5] it." In other words, setting 
up a witness to [6] testify to what the 
lawyer tells them. 

[7] I don't think Dr. Rigotti is that kind is] 
of person orthat kind of witness, but the 
way you [ 9 ] are setting it up, there is no 
way that 1 can get no] behind that and 
figure out what the basis is of any n n of 
her opinions and whether it’s tainted. 

[i 2 ] MS. MCINTYRE: Ask her what the 


(4| A: No. 

[SI Q: Did you ask for them to highlight 
them for [6] you? 

[7] A: No. 

18 ] Q: When you got them highlighted, 
why did you [9] assume that they high¬ 
lighted them for you? 

[to] A: I didn't assume. I asked. 

(ill Q: What did they tell you? 

[ 12 ] A: It was to save time.to help me find 
what I [ 13 ] might find to be interesting. It 
was to help me — ihi I guess I answered 
that. But I think I am capable [isi of 
making my own judgments on these 
things. So if [i6] you want to show me 
something that is not [17] highlighted, I 
am sure 1 can express an opinion [is] 
about it. 

(i9l Q: Let's take it this way. Let's look at 
your [ 20 ] disclosure statement fora mom¬ 
ent, if we could. On [ 2 i] the bottom of 
Page 2, going over to the top of Page [ 22 ] 
3, it says, "Based on a review of cigarette 
industry 1231 documents contained on 
Exhibit 2 Dr. Rigotti will [24] testify as 
follows." Then it lists three sort of 
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[1] general opinions there. Do you sec 
that? 

[ 2 ] A: Yes. 

131 Q: Now, do I understand correctly 
that at the |4| time this was provided to 
the counsel for the ($) defendants in mid 
June, you hadn’t looked at the [6] doc¬ 
uments yet: is that right? 
m A: That is true. 

is] Q: But the documents had been pro¬ 
vided to you; [9] is that true? 

do] A: I think so. A box had been pro¬ 
vided, which (in presumably had these 
documents in them. 


[SI MR. GALE: She also told me that law¬ 
yers [6] for the Commonwealth drafted 
this and sent it to m her. I am trying to 
figure out who had some basis [8| that 
these were going to be her opinions on 
[9] documents she hadn’t seen yet. I am 
trying to (101 figure out where it came 
from. 

[in MS. MClNTYrE: You have asked, 
ini MR. GALE: I am getting — 

[131 MS. MCINTYRE: You arc there. 

[14] A: Well, I saw this when I — what is 
this ns] called (indicating)? 

[i6] Q: Disclosure. 

117] A: The disclosure, and I realized that I 
hadn't [isi read the documents yet. I 
assumed I would read them fi9i at some 
point, because the statements were [ 20 ] 
consistent with what I had read in the 
newspaper [ 2 ti about the Minnesota trial 
and what had come out, [221 which I was 
following with great interest, as [231 
everybody else was. I assumed that I 
would come to [24] the same conclusion. 
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Ill Q: Okay. And you base that assumpt¬ 
ion on [ 2 ] things you read in the news¬ 
paper? 

[31 A: Yes. And the newspaper quoted — 
would [4] quote from the documents. 

is] Q: Okay. Now, you said there were 
other things [6] in this box including stuff 
about the other trials m that were going 
on; is that right? 

[8] A: Yes. 

[ 9 ] Q: Can you be any more specific in 
terms of (ioi what that stuff was? I am 
trying to figure out what uu you have 
been provided. 

[121 A: The other thing that was sug¬ 
gested that I (131 look at prior to this 


JONES, FRITZ & SHEEHAN (617)423-0500 Min-U-Script® (29) Page 160 - Page 165 

http://legacy.library.ucsT.effliD / ltiDbffeipb|tJ^a06W|aQlt.industrydocuments.ucsf.edu/docs/kpgl0001 










Commonwealth of Mass v. Philip Morris Inc. 


Nancy A. Rlgotti, MJX 
VoL 1, October 1,1998 


deposition was a copy of the mi dep¬ 
osition from Jack Henningfield that was 
done for (tsi another trial, and the reason 
was that — so I would [16] have an idea 
what a deposition was like since I had ( 17 ] 
no idea. 

tis) Q: Do you remember which case the 
Henningfield (i 9 l deposition was in? 

(30) A: I think it might have been for the 
Florida ru trial, but I don’t really pay 
attention to those m) details. 

(231Q: That’s fair. Were there any other 
( 24 ] depositions in there other than the 
Henningfield 


Page 166 


ID deposition? 

(2i A: There might have been. We just 
went through (3) the box and pulled out 
that, and I believe the other ( 4 ) one we 
believed was Richard Hertz’s testimony 
in is] Minnesota. 


16] Q: Was that at a deposition or at trial? 

in A: No, that’s at trial. I looked at it tsj 
briefly, but it got — I lost interest quickly. 
19] Q: It got boring, is that what you were 
HO] starting to say? 

(ill A: Yes. 


(12] Q: Okay.This box — 

H 31 MS. MCINTYRE: Could we go off the 
Ii 4 ] record for one second? 

US] MR. GALE: Certainly. [i 6 ] (A dis¬ 
cussion was held off the record.) 


Ii 7 ] MS. MCINTYRE: Okay, 
us] Q: So the box that you were sent 
included (i 9 i Richard Hertz's testimony 
from Minnesota and Jack 120] Hennin- 
gfield's deposition and some company 
I2i] documents. Is there anything else 
that you can [22] recall? 

(23) A: That's all I know. 

124 ] Q: Were there other things that you 
just 
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(D haven’t gotten to? 

(2i A: There probably are, because it's a 
big box (31 and (indicating). 

( 4 ) MS. MCINTYRE: I think the disclosure 
is is] very clear as to what her opinions 
are going to be ( 6 ] based on what 
materials, okay? 

[ 7 ] MR. GALE: Except it says at the end 
you is] reserve the right to supplement 
the disclosure. 

(9i MS. MCINTYRE: You will be the first 
to no] know if I do. 

(til MR. GALE:What I know is no one 
told us (12] she got the Henningfield 
deposition or Hertz's trial H 3 ] testimony, 
and 1 don’t know what else was in the [ 14 | 
box. I am trying to get as much detail. 
HD MS. MCINTYRE:! don’t think her iisi 


opinions will be based on the Hen¬ 
ningfield [ 17 ] .deposition transcript. If 
they were, it would have (isi been 
disclosed to you. 

(19) MR. STILL: There is the Reynolds (2o) 
document. 

121] MS. MCINTYRE: There is the Re¬ 
ynolds (22) document that's in the note¬ 
book. That was not (231 listed in the 
disclosure. 

[ 24 ] MR. STILL: That's right. 


smokers [i 6 j would like to quit. 

[ 17 ] MS. MCINTYRE: Where is there any 
(is] disclosure about them hiding these 
documents? 

(i9| MR. GALE: Ifyou are telling me she is 
(20] not going to say whether these 
documents were (211 hidden. 

[22] MS. MCINTYRE: Where is it in the [231 
disclosure? What causes you confusion 
about whether (24] or not that’s going to 
be pan of her anticipated 
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(i) MS. MCINTYRE: Then there must 
have been [2] an error in th*e disclosure. 

(31 MR. GALE: We will talk about that at 
( 4 ) the end, I am sure. 

(si Q: Okay. Let me ask you some ques¬ 
tions about ( 6 ] your review of the com¬ 
pany documents. Did you make m any 
attempt when you were looking at the 
company (sj documents to compare 
statements in those documents (91 to 
statements that were found in the con¬ 
temporaneous [io] scientific literature? 

Hi) A: No, I did not. 

[12] Q: Do you intend to offer any op¬ 
inions at trial [13] in this case regarding 
facts or data that the ( hi tobacco industry 
allegedly kept secret 7 
(isi A: Not that I know of 
[16] Q: Let me draw a hypothetical for 
you. If [i 7 ] there's a statement in a 
company document, let’s say (18] for 
example it says nicotine is addictive, but 
there [191 are statements in the published 
literature at that (20] time the company 
document was written and even (2t) 
before where scientists, public scientists 
arc (22] saying nicotine is addictive, in 
your opinion has [ 23 ] the tobacco com¬ 
pany hidden the facts? 

124] MR. STROUSS: Objection. 
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ID testimony? 

[2] MR. GALE: Well, I am just concerned 
(31 that later on when she testifies some¬ 
one will stand [ 4 | and say how much 
clearer could it that she is going [S] to 
testify that the cigarette industry re¬ 
cognized [ 6 ] smoking was dependency- 
producing or addictive, m Well, they 
never told me.I don't know if they told m 
anybody else. I am trying to figure out 
what she [ 9 ] understand. 


(101 MS. MCINTYRE: How is she going to 
know (ill what lawyers are going to ask 
her? What if your 1121 lawyers ask her 
that? How is she going to know? [131 This 
is what she anticipated her testimony to 
be, (Mi okay? That’s — 

[ 15 ] MR. GALE: Okay. 

[16] MS. MCINTYRE: I don't think she can 

[17] speculate as to what might be asked 
of her. 


(isi Q: Let me ask the question a different 
way. At [ 19 ] the top of Page 3 there are 
three specific opinions [20] listed that you 
might give at trial regarding [21] company 
documents. Do you have any basis to 
give an [22] opinion as to whether the 
companies knew something [23] that was 
unknown to the public scientific com¬ 
munity ( 24 | at the time those documents 
were written on those 
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ID MS. MCINTYRE:That goes beyond 
her (2) disclosure. It is here (indicating). 
She will tell 13] you what opinions she 
holds based on a review of the [ 4 ] 
company documents. 

[5i MR. GALE: Maybe we can shortcut 
this if [ 6 ] you can make me a represe¬ 
ntation — 

m MS. MCINTYRE: No.Iam telling you— 

[8] MR. GALE: This isn't clear at all. 

[9] MS. MCINTYRE: You are asking her 
about [to] things that don't appear on her 
disclosure. Why — (in you are asking 
whether she is going to be testifying [12] 
about what their secret information 
was? 

[131 MR. GALE: It says the industry com¬ 
pared [i 4 ] cigarettes to narcotics and 
recognized smoking was [i 5 i depe- 
ndency-producing and recognized that 
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HI topics? 

[21 A: No. I would have to do additional 
work, [31 look at dates and compare 
things and do some ( 4 ) research of my 
own in order to establish that. 


[5] Q: You have not done that at this 
point, have [ 6 ] you? 

[7] A: I have not. 

[8] Q: Is there any scientific conclusion in 
any of [91 the company documents that 
you have looked at that [ioj you can point 
to and say this was not known to the ml 
public scientific community at the time 
this [121 document was written? 

[131 A: When I looked at what's there, I 
didn’t pay [mi a lot of attention to what 
the dates were. So it is U 5 ] possible that 
we can go back through them and sec 116] 
there’s dates that were early and before 
as best I [ 17 ] know it was known by the 
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public health community. [isi So I can't 
tell you for sure. 

U9] Q: You say as best you know, because 
you [ 20 ] haven't done a point-by-point 
comparison? 

121) A: Right. 

( 22 ] MR. RYAN: Did you say you did or 
didn't ( 23 i pay a lot of attention to the 
dates? 

[24] THE WITNESS: I didn’t pay a lot of 
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m attention to dates. I remember think¬ 
ing 1 should ( 2 i pay attention to these, but 
1 should get an idea of ot the substance. 

14] MR. RYAN: I wasn't clear on your tsi 
answer.Thank you. 

[6] MR. GALE: If I can take a five- min ute 
Hi break, I am just about done,but I think 
some of my m co-counsel have ques¬ 
tions. 

[9] MS. MCINTYRE: Sure, no] (A recess 
was taken from 3:08 to 3:13 p.m.) 

(til Q: Here’s what I am going to do. 
Rigotti (i 2 | Exhibit 2 is the notebook. I 
would like to keep it [ 13 ] in the middle of 
table. I will stand up so we can [i4] both 
look at the document. 

(isi I would just like to ask about a few of 

[ 16 ] the statements in here about a few of 
the documents [17] and ask what your 
opinions arc about them as best (isi you 
can formulate. If you haven’t formulated 
an |i9] opinion, just tell me so. 

( 2 o) The first document is behind a tab 
that [ 2 i] says No. 345. It is a BATCO 
document on a research 1221 conference 
in Southampton in 1962. Have you (231 
reviewed this document before today? 
[24] A: Before now, yes. 
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in Q: You looked at it earlier this morn¬ 
ing? 

( 2 ) A: Or yesterday. 

[3] Q: Was yesterday the first time you 
looked at [4] it 5 

[5] A: Well, I had seen it when I was first 
given [6] it. I flipped through it quickly. 

[7] Q: When you flipped through it 
quickly, did you [si look at anything other 
than the highligh tin g? 

19] A: No. 

[to] Q: When you looked at it last night or 
today, [in did you look at anything other 
than the ( 12 ] highlighting? 

[13] A: Yes. 

[14] Q: Based on the review that you have 
done of [is] this document to date, what 
did you find interesting [i6] in the doc¬ 
ument? 

[17] A: Can I look at it 7 

[ 18 ] Q: Of course you can. That’s why I 


put it in [19] the middle. 

[ 20 ] A: Well, it is 1962. That was before 
the first [ 21 ] Surgeon General’s report 
was out. 

[ 22 ] Q: Right. Are you fa miliar with the 
Royal [ 23 ] College of Physicians? 

[24j A: I know there was some document. 
I don't 
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[1] remember exactly when that ramt 
out. 

[ 2 ] Q: What's your understanding of 
what the Royal 13 ] College of Physicians 
is? 

[4] A: I don't know. 

(51Q: Have you ever seen a report of the 
Royal [6] College of Physicians in the 
past? 

m A: I have not actually seen one. 

[8] Q: You have read about it? 

19] A: I have read about the one that had 
to do no] with tobacco that preceded the 
Surgeon General's mi report. 

112 ] Q; What did you read about it? 

[ 13 ] A: I think it came to the conclusion, 
but (i4| earlier. That’s what my under¬ 
standing is. 

[15] Q: Okay. I didn’t mean to interrupt 
you. 

[16] A: Well, what was your question? 
What was (17] interesting about this 
document? 

[is] Q: Yes, ma’am. 

[191 A: Well, looking at the highlighted 
materials, [201 because that is what I 
looked at primarily, was [ 21 ] smoking is a 
habit of addiction. 

( 22 ) Q: It’s the highlighted text on Page 
110070791. [23] Please go ahead. 

[24] MS, MCINTYRE: Were you finished? 
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(i| Q: Okay. What is it about that that you 
found [ 2 ] interesting? 

[3] A: It's 1962 and they're speaking 
about [4] addiction, that smoking is an 
addiction. 

[5] Q: Do you know whether or not the 
Royal College |6] of Physicians report 
uses language similar to that? 

m A: I do not know. 

[8] Q: If I can turn back to the page prior, 
do you [9] see that this part of this 
document is a discussion no] of the 
report of the Royal College of Phys¬ 
icians? 

ml A: Yes. 

(121 Q: See if there is anything else in that 
[13] document that you find interesting or 
noteworthy, [141 and let me know what 
that is? 


[isi (Pause.) 

[ 16 ] Q: As you are reviewing this, l am 
noticing [17] that the pages that are 
highlighted in this thick [is] document 
also have a green tape flag. Did you put 

[19] those flags on there? 

[ 20 ] A: No. They were on there when I 
got it. 

(2D At this point, this is on 110070802. [221 
there's a statement which seems this 
person's [ 23 ] personal opinion about how 
smoking is a habit of [ 24 ) addiction. 
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HI Q: What's the significance of that, if 
any? 

[ 2 ] A: My understanding is that this is 
from [ 3 ] somebody who works for the 
tobacco companies, since (4) it's a re¬ 
search conference and it says "BATCO* 
at [ 5 ] the bottom. So it’s clear that there is 
a [ 6 ] discussion about the addictiveness 
of nicotine at m that point. That at least 
here's a conference and (si people are 
talking about how nicotine is addictive 
[9i and what effects it might have on the 
body at the no] time when the industry 
was denying the addictiveness [ 11 ] of 
nicotine. At least I know in 1994 at the 
Senate [121 hearings all the CEOs stood up 
and said it was not (i 3 i addictive. Yet this 
would suggest that within the ii4| com¬ 
panies people were making these state¬ 
ments. 

[15] Q: It says this one person made it? 

[ 16 ] A: Yes. 

[17] Q: Were you shown any documents 
or have you [is] seen any documents 
where people at the tobacco (i9| com¬ 
panies said internally smoking was not 
addictive? 

( 2 0) A: I have not seen them. 

[ 2 1] Q: Do you have any understanding of 
how many [221 pages of documents the 
tobacco industry has made [231 available 
to plaintiffs' lawyers in these lawsuits? 

[24| A: I know that it is a lot. 
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HI Q: In the tens of millions. Do you 
understand [ 2 ] that? 

131 A: Yes. 

[4] Q: Okay. Please go ahead with any¬ 
thing else in [5] this document that you 
find interesting. 

[6] A: I think the point is that people 
were saying m this publicly at research 
conferences. So it was (8) not something 
that wasn’t known wi thin the industry. 

[9] Q: When you say publically at a re¬ 
search do] conference — 

(til A: Within the company at a research 
conference. [ 12 ] This looks to be a report 
of somebody who maybe gave [131 a talk. 
[14] Q: Is it youropinion that if anybody at 
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a U5i tobacco company said in a roomfull 
of people that [ 16 ] nicotine is addictive, 
that that means the tobacco [17] industry 
as of that day acknowledged internally 
the (is) addictiveness of nicotine? 

119] MS. MCINTYRE: Objection. 

120 ] A: No. 

( 2 i| Q: What then is the significance of 
the fact [ 22 ] that this one person made 
this one statement on this [23] day? 

124] MS. MCINTYRE:A$ked and an¬ 
swered. I 
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in think shcalrcady told you.I don't want 
— maybe [ 2 ] Mr. Gale would like her 
answer read back to him? 

[3] MR. GALE:No. I have got it in front [4] 
of me, and I think I asked a different 
question. If [5] you want to instruct her 
not to answer - [6] MS. MCINTYRE: No. I 
didn't instruct [7] her not to answer. 1 just 
am telling you she [8] already answered 
thatqucstion. Could yourcad back [9jtbe 
quesdon? 

HO] (The record was read.) 

HU MS. MCINTYRE: Do you have any¬ 
thing to [i 2 ] add to the fact that the CEOs 
in 1994 stood up and [13] said this is not 
addictive? 

[i4j MR. GALE: I object to your coaching 
the [i5] witness. 

[ 16 ] MS. MCINTYRE:! am not coaching 
the [17] witness. 

[is] MR. GALE:The transcript will speak 
for [i9i itself. 

[ 20 ] MS. MCINTYRE: You are right. 

121 ] A: This is one person’s opinion. My 
guess is [ 22 ] that is the not the only 
example that one will find. 

[ 23 i Q: Would you also guess that there 
arc people [24] in the company who 
expressed a contrary opinion? 
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ID A: It's certainly possiblc.I don’t know. 

[ 2 ] Q: Please go on to anything else that 
you find [3] in that document which is 
interesting and [4] noteworthy? 
is] MR. STROUSS: I object to your asking 
[6] her repeatedly that question. What do 
you mean by m "interesting and note¬ 
worthy"? She has expressed her [a] 
opinions in relationship to these doc¬ 
uments in the [9] disclosure statement. 
Arc you asking beyond what [ioi those 
are? 

HU MR. GALE: Well, the purpose of this 
[ 12 ] deposition is to try to figure out what 
her opinions (i 3 ) are going to be at trial. 

[Hi MR. STROUSS:That's a broad-based 
way ns] to ask what her opinions will be. 
( 16 | MR. GALE: When I asked her I got 
the [17] response that it depends on what 


I am asked. I ns) don’t know what you all 
are going to ask her, but I [ 19 ] can ask her 
what she thinks is worthy of note in [ 20 ] 
these documents, because then if you 
ask her about [ 2 i] something different at 
trial, now it's something [ 22 ] that when I 
had chance to examine she didn’t point 

[ 23 ) out to me. 

[24] MR. STROUSS:The rules and 
agreement 
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[i] between the parties clearly set forth 
the parameters [ 2 ] of what the expert 
opinions are going to be and the bj forms 
of these expert disclosure. Youknow the 

[4] Mass. Rules of Civil Procedure. Wi¬ 
thout a [5i supplementation I think that’s 
been covered by the [6] expert disclos¬ 
ure. 

pi MR. GALE: Okay. I am still going to [si 
ask the questions,unless you instruct her 
not to (9i answer. 

lio] Q: Is there anything else that you find 
mi noteworthy? 

[ 12 ] A: Not at this point, but I haven’t 
studied [i 3 i these in great detail, as I told 
you earlier. 

[i4| Q: That’s fair. I just need to know 
what you [is] can tell me today.This is my 
opportunity to depose [ 16 ] you. 

[i7] A: Sure. 

[is] MR. GALE: Let's move on to the next 
[19] document. I will note that this 
document, which is [ 2 oj marked down at 
the lower right-hand comer as 435 is [ 2 ij 
a July 17,1963 memorandum entitled " 
Implications of [ 22 ] Battclle HIPPO I & n 
and the Griffith filter." I [231 also note for 
the record that my client continues to [24] 
assert an objection to use of this doc¬ 
ument at trial 
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11 ] or showing this document to a witness 
because we [ 2 ] believe it to be privileged, 
subject to both the 01 attorney-client 
privilege and attorney work product [4] 
privilege. We understand the court has 
ruled [5] otherwise at this point, but I 
want everybody to be [6] dear I am not 
waiving anything based on the fact m 
that you gave the document to your 
witness. 

is] Q: When is the first time you lookedat 
this [9] document. Doctor? 

[101 A: When I set eyes on it, when I first 
got it, [ 111 and I looked at it in more detail 
yesterday. 

[i 2 ] Q: Did you look at anything other 
than the [131 highlights? 

[Hi A: No. 

[15] Q: Did you draw any conclusions 
about it the (i6| first time you look at it? 

[i7] A: I don’t remember that I did. 


118 ] Q: What conclusions have you 
drawn about this 1191 document now, this 
document being the July 17, 1963 (201 
memo? 

[ 2 1] A: I need to look back and see what it 
says. 

[ 22 ] Q: Please do. 

(231 A: Here’s an interesting package. It’s 
the [24] second-to-last page. 
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111 Q: It looks like Page No. 4. Does that 
look [ 2 ] right to you? 

[3] A: Yes.It’s hard to tell.lt looks like this 

[ 4 ] has been copied a few timcs.Thcre is a 
statement [5] that says nicotine is ad- 
dictivc.This was quoted in [6] the press a 
bunch, I think. "We are in the business [7] 
of selling nicotine,an addictive drug," ct 
cetera, [8] et cetera. 

[9] Q: Do you know who the author of 
this document (ioi is? 

(in A: Let me sec if it says so. Actually at 
the [ 12 ] end it says “A.Y.* I don't know 
who A.Y. is. 

[ 131 Q: Do you have any understanding of 
what [i4| position A.Y. held within the 
company? 

(i5i A: No, I don’t. 

[ 16 ] Q: Do you know what company A.Y. 
even worked [i7] for? 

[is] A: No, I don't. 

[i9i Q: Would it make a difference to you 
whether (201 A.Y. was a scientist or not a 
scientist in judging [ 21 ] the importance of 
this particular document? 

[ 22 ] A: A little bit. 

[23] Q: How so? 

[24] A: I guess a scientist might have a 
little more 
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HI credibility in terms of making certain 
statements [2] about addiction. 

( 31 Q: So if this person was not a scientist 
would [4] you ascribe less credibility to 
that statement? 

(5) A: It depends on who the person was 
and what [6] their position was. I know 
people who are not m scientists who say 
in public health — who are [8] perfectly 
capable of "firing informed judgments 
about (91 things like this, 
no] Q: Okay. Based on what you can 
figure out from (in the face of that 
document, do you have any idea 112 ] 
whether this person is a scientist or not 
or knows [131 of what he speaks? 

Ii4| A: It looks like they know what 
they're talking (151 about. They arc quot¬ 
ing the Surgeon General, the [ 16 ] Public 
Health Service, the American Cancer 
Society [i7] and arc quoting the Surgeon 
General’s report and [ini seem to un- 
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dcrstand what they were talking about. 
(i9l Q: Have you finished your answer? 
! 20 | A: I am done. 

izi] Q: Was there anything else in that 
document (221 other than the portion that 
you read to me? 

[23] A: Not that I am prepared to com¬ 
ment on at the ( 24 ] moment. 


Page 184 

m Q: That's fair. The next document is 
marked ( 2 ] 1045 in the lower right-hand 
comer. It's titled »] Tear 2000 com¬ 
ments on final report." I notice the [4] 
first page has a lot of hig hli ghting on it 
and some is] subsequent pages. Maybe 
that is the only page that [6] has any 
highlighting. 

m A: There were a lot of hand-drawn 
chans in [8] here and — there is another 
one. This had to do [9] with the re¬ 
lationship between lung cancer and the 
[ioi amount of cigarette smoking? 

(ill Q: Do you plan to give any testimony 
in this [ 12 ] case about disease causation 
from cigarette smoking. 

(131 A: It is not in the deposition [sic], so 
I’m [i4i assuming I am not going to be 
asked about it. 

list Q: When you say "deposition," arc 
you referring ( 16 ] to your disclosure 
statement? 

[17] A: Yes. Sorry. 

[is] Q: I understand. Is there anything in 
this (191 document that you see that you 
believe relates to [ 20 ] the opinions that 
are disclosed in your disclosure ( 21 ) 
statement? 

[ 22 ] A: Good question. Let's sec. 

[23] This person seems to arguing that 
lower [24] risk cigarettes — in other 
words, low yield 
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in cigarettes I assume, will not have the 
effects that [ 2 ] some had hoped. I think 
that's what a thoracic [ 3 ] surgeon’s say¬ 
ing. I am not sure what the point of m this 
one is.I haven't read it carefully.but on ($1 
looking at what’s highlighted, I don't see 
the [6] point. It doesn't mean I won’t see 
the point when I m look at it a little more 
carefully. 

(8) Q: For purposes of your testimony 
here today [9] you don't know what the 
point is as it might relate [ioi to your 
opinions? 

[i i] A: I am not quite sure what the point 
here is. 

[i 2 ] Q: Okay. Let's look at the next one. 
This is (13] document that's entided “ 
Final report on project (t4| HIPPO II.’ 
Have you seen this document before? 

[i5i A: Yes. 

( 16 ) Q: Have you read it? 


[17] A: Yes. 

[is] Q: Do you anow what the Project 
HIPPO D is? 

[19] A: I am not sure I do. I am sure it is [ 20 ] 
explained in the document. 

[ 2 i] Q: How much of this document have 
you read in 1221 the past? Have you just 
read the hi g hli g hts? 

[ 23 ] A: I read the highlights, and I think I 
started (241 looking at some of the other 
stuff as well. 
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( 1 ) Q: How is this document relevant to 
your [21 opinions? 

[3] A: Okay. This one, this includes some 
fairly [4] sophisticated—the date is 1963 - 
sophisticated [5j physiologic measures of 
the effect of I believe it's [6] nicotine and 
comparing it to rescrpinc.also used as [7] 
an anti-hypertensive, on various body 
symptoms. I [8] am surprised that this 
work was being done so early. 

[9] MS. MCINTYRE: Can the witness sit 
down? no) I’m afraid she thinks she can't 
sit down. 

Hi] Q: Dr. Rigotri, stand up, sit down, 
whatever [ 12 ] way you arc comfortable. 

[13] A: There is the chart comparing the 
brain [i4| serotonin in people and they 
arc looking at ns] ncurotransmitters in 
the brain associated with [i6] reserpine in 
association with nicotine and com¬ 
paring [17] the two. 

us] Q: Do you know whether other work 
was being [ 19 ] published at or about that 
same time that dealt with [ 20 ] levels of 
brain ncurochcmicals in response to 
drugs? 

[ 2 i] A: I don't know.I am surprised that it 
is so [ 22 ] early. So I wasn’t aware that this 
work was being (231 done in the medical 
community or the public health [24] 
community at the time. 
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HI Q: Are you himiliar with the work of 
Kat 2 and [ 2 ] Thcsleff from the late 1950s 
looking at the [ 3 ] ncurochcmical funct¬ 
ion in the brain in response to [4] 
nicotine? 

[5] A: No. 

(6) Q: Is there anything else in the report, 
final m report on HIPPO n that is relevant 
to your [8] opinions? 

[9] A: No. 

(ioi Q: What is the next one? 

HU A: 4941. 

[ 12 ] Q: For the record this appears to be a 
Philip [i3] Morris internal memorandum 
written by A1 Udow, which (141 starts with 
a Bates number 100077089, dated June 
2, [is] 1976. Why is this document 
relevant to your [ 16 ] opinions,if it is? Have 
you read this document [i7] before? 


[is] A: I have looked at parts of it. 

[19] Q: The highlighted parts? 

[ 20 ] A: Yes, and a little more of it. This 
document [ 21 ] looks at why people start 
to smoke and talks about [221 the fact 
people — it talks about the fret that this 
(23) person who wrote this memo was 
aware people began to [24] smoke before 
the age of 18, and looks into reasons 
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(i) why those might be, and does a 
research paper and [ 2 ] refers to some 
various other papers. 

(31Q: Was it understood by 1975 in the 
scientific [4] community generally that 
people started to smoke at [$] under the 
age of 18? 

[61 A: I am not sure, but I think so. 

[7] Q: Was that something that the public 
health is] community was studying at the 
time that you were in (91 medical school, 
for example? 

[ioi A: I don’t know. 

(ill Q: Is there anything else in that 
document that [ 12 ] you think is relevant 
to your opinions? 

U3I A: They talk about how it’s a survey 
of smokers [i4i and why they smoke, and 
they talk about how it is a usi tran¬ 
quilizer, sedative, a narcotic, something 
that [i.>] is done in times of stress, and that 
the respondents [i7] endorse that, but 
more than endorse the behavioral [ 18 ] 
type answers, like it gives me something 
to do with [19] my hands. 

[ 20 | Q: What’s the significance of that in 
your [ 2 i] mind? 

[ 22 ] A: That smokers, presumably young 
smokers were [231 telling someone, tcll- 
ing people and the industry [24] knew 
a bo ut the fact that there was an addictive 
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[i] component to their smoking. 

[ 21 Q: So that I am clear, you don’t have 
any »] undersanding of whether young 
smokers were telling [4] public health 
scientists or researchers the same (si 
thing at the same general time? 

[6| A: I don't, m (A recess was taken from 
3:40 to 3:48 p.m.) 

[8] MR. GALE: Have we moved on to the 
next [9] document now? 

no] MS. MCINTYRE: I am not sure where 
we [u] were. 

[ 121 Q: The last document we talked 
about was this [ 13 ] memo written by A1 
Udow. The next document is a [ui 
Lorillard document. I will save that for 
Mr. Ryan, [is] The next document after 
that is a handwritten (161 document 
numbered 9579. Do you know who 
wrote this? 

[17] A: No. 
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(i8| Q: Do you know who Jet Lincoln is? 
(i9| A: No. 

[ 20 ] Q: Do you knowwhetherjetLincoln 
worked for un any tobacco company? 
[ 22 ] A: No. I assume since this is the 
tobacco [ 23 ] company documents, this 
has something to do with the | 24 | tobacco 
companies. I assume it's an internal 
memo, 
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HI but I don’t know for sure. 

[ 2 ] Q: I note that the only numbers, 
identifying [ 3 ] numbers on this doc¬ 
ument are down in the lower hi right- 
hand comer, 9579; is that right? 

131 A: Yes. 

[6] Q: Do you know whether Ness Mot¬ 
ley put the 9579 m on there? 

[8| A: I don’t know how it got there. 

(91Q: Your only understanding that this 
came from [ to] tobacco company files is it 
was provided to you by [ill Anne Ritter? 

( 12 ) A: Yes. 

[ 13 ] Q: There is nothing else on that that 
would let [ui you know that it was 
written by a tobacco company [is] 
employee as opposed to somebody else? 

[ 16 ] A: No.Orthan the things thatarc on it 
that [ 17 ] seem to refer to things in tobacco 
products. 

[is] Q: Fair enough. There is one high¬ 
lighted [ i9i statement on that page. Is that 
the one thing that [aoiyoufind relevant to 
your opinions on this document? 

[ 2 1] A: Yes. 

[ 22 ] Q: Okay. How is it relevant? 

[ 23 ] A: It speaks to the notion that the 
industry [24] thought tobacco or nicotine 
was 
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ID dependence-producing. 

[ 2 ] Q: You say that the industry thought — 

(31 A: Well, based on my assumption that 
this is a [ 4 ] tobacco industry document, 
then it seems someone in isi here was 
talkingabout the fact that nicotine keeps 
[6] a man hooked, which would seem to 
indicate m addiction. 

[8] Q: This is a one-page handwritten 
document; is [ 9 ] that right? 

(ioi A: Yes. 

(ill Q: Let’s go to the next one. This is 
another [i 2 ] Lorillard document. I will 
save that for Mr. Ryan. 

[i 3 ] The next document is dated Feb¬ 
ruary 18, (ui 1983. It looks like it is a 
Philip Morris us] interoffice mcm- 
otandumfrom Myron Johnston to A1 [i6] 
Udow. It has a number on it, 12900. Have 
you seen [ 17 ] this document? Have you 
read it before today?_ 


[ 18 ] A: I read it yesterday. 

[ 19 ] Q: Was that the first time you read it? 

[ 20 ] A: Yes. 

[ 2 1] Q: What if anything do you find 
relevant about [ 22 ] this document as it 
relates to your opinions? 

[231 A: It's speaking to the relationship 
between [24] nicotine and other ad¬ 
dictive drugs. 
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til Q: When you say "relationship bet¬ 
ween," what do [ 2 ] you mean? 

[ 3 ] A: The relationship between — the 
patterns of [4] use between nicotine and 
other drugs. 

[5] Q: Do youmean comorbidity orsome- 

rhing else? 

Id A: No. not necessarily comorbidity. 

m Q: Why are the statements in that 
document [8] relevant to you in what you 
plan to say at trial? 

[9] A: Well, they speak to how the in¬ 
dustry no] compared itself to narcotics, 
[ill Q: Was there anything else in that 
document [ 12 ] that you find relevant? 

H3] A: No. 

(14) Q: What’s the next document in the 
notebook? 

[is] A: 12903. 

[ 16 ] Q: What’s that one? 

[17] A: It says "Philip Morris U.S.A. in¬ 
teroffice [is] correspondence" to Mr. 
Chris Bolton horn A1 Udow, [i9] who has 
been in here before, on the chemistry of 
( 20 | Kool and a recommendation. This 
again speaks to the [ 2 i| fact that people 
looked upon cigarettes as having a [ 22 ] 
narcotic effect. It talks about — about 
whether 1231 that effect comes from 
nicotine or tar. It seems to [24] imply that it 
is really the nicotine that matters in 
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[1] terms of the drug effect. 

[ 2 ] Q: Okay. When is first time you read 
this [31 document, other than the high¬ 
lighted portions? 

[4] A: Ilookcd at — I mean I looked at the 
chart [5] here. This is a two-page doc¬ 
ument. 

16 ] Q: Basically the whole first page is m 
highlighted? 

[s] A: Yes. The second page has the data 
they are (9) commenting on. 

[ioi Q: That’s fair. When is the first time 
you [ 11 ] read this document? 

(121 A: Yesterday. 

[ 131 Q: Turn the page to the next one. 
[ui A: This is 20464. It is a memo to DA. 
[15| Calleson from the flavor laboratory. 
It’s a [ 16 ] one-page memo dated 1965. 


[17] Q: What does it say that you find 
relevant? 

[ 18 ] A: It mentions that cigarettes have a 
low-level [ 19 ] narcotizing effect, meaning 
that the industry is [201 looking upon k as 
something that has an effect (211 similar 
to narcotics. 

[ 22 ] Q: When you say "the industry* — 

[23] A; This individual who wrote it from 
the flavor [24| laboratory, whoever that is. 
seems to be referring 
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[1] to a taste test of L&M cigarettes. 

[ 2 ] Q: Is there anything else in that doc¬ 
ument that [31 you find relevant to your 
opinions? 

[4] A: No. 

[5] Q: What is the new one? 

[6] A: 21176. 

[7] Q: What document is that? 

[8] A: A Philip Morris interoffice memo 
to R.B. (9) Seligman from T.S. Osdene. 
some comments about the (lO) CTR 
program. 

[U] Q: What's the date of that document? 
U 21 A: This is 1977. 

(131Q: Okay. 

[i4| A: What this on e say s is that it quotes 
someone [i5i at the CTR — I assume that 
is the Council for [ 16 ] Tobacco Research— 
saying that someone is making [ 17 ] the 
statement that opiates and nicotine are 
s imilar [is] in action. "We accept the fact 
that nicotine is U9i habituating." It is the 
relationship between the (201 nicotine 
and the opiates. It reinforces the point 
[ 2 i] that these other documents have 
made that nicotine [ 22 ] is addictive and it 
can be compared to other drugs. [23] This 
is 1977.1 think that's what's interesting 

[24] about it. It’s being stated in here, and 
there is 


Paga 195 

[1] some concern about people saying 
that out loud. 

[ 2 ] Q: Okay. Is that among the language 
that was (31 highlighted for you when the 
documents were sent to [ 4 ] you? 

(5) A; The statements are, but below, I do 
(61 understand the contcxt.1 read the rest 
of the m page. 

(8) Q: Okay. What's the next one? 

19] A: 36291. 

[ 10 ] Q: What's that document? 

(ui A: It called ‘the cigarette consumer.* 
It's [ 12 ] dated 1984. 

113 ] Q: Do you know what tobacco com¬ 
pany if any that [14] one comes from? 

[15] A: It doesn’t look like it is going to 
say. It [ 16 ] says it is from RPMRTCC, 
. whatever that. 
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[17] Q: What if anything do you find 
relevant in ns] that document 

(19) A: Well, it’s a presentation about who 
smokes I 20 i and who wants to quit. It 
looks to suggest that 121 ] low-income 
people are more likely to smoke. 

122 ) Q: Is that a fact that was known to the 
public (23) scientific community in 1984? 

(24) A: I believe so. This data seems to be 
public 
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m knowledge. That statement seems to 
be public ( 2 j knowledge. 

(31 Q: Okay. 

[4] A: There are percentages of brand 
switching, (si which is interesting. 

(6) Q: How is that relevant to any op¬ 
inions? 

(7i A: To my opinions that I am going to 
give? I (si am not sure, to be honest with 
you. I was telling isi you what I found 
interesting. 

[loi Q: That’s fair. 

ini A: I am not sure how this is one is 
relevant at ( 12 ) this point. 

H3i Q: Good enough. The next doc¬ 
ument that you mi come to is an RJ. 
Reynolds document that is list priv¬ 
ileged. I will wait and V*t Mr. Still ask you 
( 16 ) ask you questions about that. 

[i7i A: That's the last one. 

(is) MR. GALE:So I don't have any fur¬ 
ther [19] questions for you today. Dr. 
Rigotti, and I very [201 much appreciate 
your time. 

( 2 i) There is a brief thing I would like to 
122 ) say on the record. To the extent that 
Dr. Rigotti [231 is shown any further 
documents, we would reserve the (241 
right to depose her and ask herquestions 
about 
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ID those documents. 

[ 2 ] Furthermore, to the extent she was [31 
provided documents in addition to those 
that have hi been disclosed to us as 
having been provided to her, ($) we 
would like to sec those documents that 
have been [61 provided to her by lawyers 
for the Commonwealth in m order to 
prepare her to testify in this litigation. 
(8) As to the other issues that came out [91 
during her examinadon, in terms of, you 
know, how (101 the documents were 
provided to her and in what form [in and 
at what time she reviewed them in 
relationship (121 to when her expert 
disclosure was produced to us, [131 we’re 
certainly going to reserve all our rights 
on [14] that. 

(is) We will sit down and read this [161 
transcript carefully and decide what’s 
the [i7i appropriate response, but for 


today I appreciate [is] your rim^ very 
much. Doctor, and I will pass the [191 
witness to Mr. Still. 

(20] EXAMINATION 

(21] BY MR. STILL: 

( 22 ] Q: Hello,. Dr. Rigotti. A couple of 
quick (231 points on the last document in 
that batch. What is (24| the title of that 
document? 
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in A: *RJR research and development 
activity fact ( 2 ] team memor andum. * 

131 MR. STILL: Let me sec.This was not hi 
among the documents that plaintiff 
designated form (sj the base of your 
opinions for this deposition. Also (6i it is 
Reynolds’ opinion that this document [7i 
constitutes work product. We continue 
to assert the [8] privilege and object to its 
use. 

[91 Q: Dr. Rigotti, when did you first 
receive this [toi document? 

[in A: When I got the rest of the note¬ 
book, which [ 12 ) as we went over was 
several weeks ago. 

[131 Q: And have you had the opportunity 
to read (ui that document? 

(131 A: No. It was at the bottom, and it’s 
long. I [ 16 ] probably flipped through it, 
but I don't remember [iti very much 
about this one, to be honest with you. I 
[is] don't know if I actually looked at it. 

[19] MS. MCINTYRE: Could I correct a [201 
misimpression that might be on the 
record. The fact [211 that it's not on this 
disclosure is accurate. It's 1221 not some¬ 
thing that she is going to rely on for her 

[23] testimony. 

[24] MR. STILL: That particular doc¬ 
ument? 
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HI MS. MCINTYRE: No. 

[21 MR. STILL: To the extent she plans to, 
[3] we reserve the right to continue the 
deposition at hi such time and we 
reserve our right to have a [$1 reasonable 
opportunity to review material and ask 
[6] her questions about it. Those are all 
the questions m I have. Thank you. 
Doctor. 

(8| EXAMINATION 
[9i BY MR. RYAN: 

[ 101 Q: Doctor, I only have about ten 
minutes. 

HU MR. RYAN: Could I stand behind her? 
[ 12 ] MS. MCINTYRE: I can offer you my 
copy. 

[i3i MR. RYAN: I will stand behind you. 

[i4i Q: Can you flip back to Document 
7386? 

Ii3| A: Okay. _ 


[i6i Q: Did you have the opportunity to 
review this [it] document? 

(181 A: Let me sec. I didn't look at it very, 
in (191 much detail. I flipped through it. 
[ 20 ] Q: Looking back to the first page of 
the [ 2 i] document, would you agree with 
me that this document (221 was not 
prepared by the Lorillard Company, but 
by an [ 23 ] outside company for the 
Lorillard Company? 

[24i A; It says it was prepared for the 
Lorillard 


(tl Company. 
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[ 21 Q: Calling your attention to the very 
bottom of (31 the first page of the 
document. It's not a very hi good copy. 
Would you further agree it appears to isi 
say ‘summer of 1964" as the date of 
document? 


[6] A: Maybe. I mean I can’t read it. 

[7] Q: It is so illegible you can't make out 

[8] "summer of 1964" at the bottom? 


19] A: No. 

[101 Q: For the next couple of questions I 
am going mi to ask you to assume this 
document was in fact [121 issued in the 
summer of 1964. 

[ 131 Did you have the opportunity to read 
[i4] through the document long enough 
to determine usi whether or not it's a 
marketing survey or not? 

[161 A: That is what the objectives are, it 
says (i7i here. 

[ 18 ] Q: Okay. You will agree with me this 
document [i9i purports to be a marketing 
study prepared for the 1201 Lorillard 
Company? 

[211 A: Yes. 


[ 22 | Q: What specific pages of this doc¬ 
ument have (231 you looked at? 

I24| A: Well, I looked at the one that's 
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ill highlighted. 03492854. 

[ 2 i Q: From reading that page, did you 
learn [ 3 ] anything that might be relevant 
to your opinions in hi this case? 

(si A; It's a definition of what a qualified 
smoker [6] is who is 16 years of age or 
older. I am not quite [7] sure what the 
relevance is other than it speaks to [si the 
fact that people 16 years old were 
smoking eight [91 cigarettes a day,at least 
some. 

do] Q: In the summer of 1964 do you 
know whether it mi was legal in any of 
the 51 jurisdictions within the (121 United 
States for people age 16 to smoke, 
purchase, 1131 possess or be sold cig¬ 
arettes and tobacco products? 

(i4) (The record was read.) 

[ 13 ] A: I don’t know what all the state 
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ages of [i£| purchase laws were at that 
point. 

117) Q: Would it — 

U8] A: Age of sale. 

H 9 ] Q: Do you have any disagreement as 
late as 1969 [ao] that it was legal for a 
person 16 years of age to un purchase, 
possess, use and be sold tobacco pro¬ 
ducts ( 22 ) in at least 14 jurisdiction within 
the United (23] Sates? 

I 2 <] MR. STROUSS:I am going to object 
to 
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ID the form. I don’t know how the 
witness could answer ( 2 ) that. If you can, 
Doctor, go ahead. 

13] (The record was read.) 
hi A: I don't know the answer to that. I 
don't {$] know that it is true, and I don’t 
know that it is [6] not true, 
in Q: I want you to assume for the 
purpose of my (si question that it was in 
fact legal when this (91 document was 
issued for at least a dozen sates for [ioi 
people age 16 to use, purchase, and be 
sold tobacco u u products. Does the page 
that you referenced a [121 moment ago in 
your testimony continue to hold the [131 
same significance to you in light of that 
fact that (mi I want you to assume? 

US] A: Yes, I think it docs. 

116 ] Q: It does continue to have signif¬ 
icance for (17] your opinions? 

Us] A: Yes. 

U9) Q: On what basis? 

I 20 | A: Just because it's legal to sell it in 
some ( 2 i) sates doesn't mean that it is a 
good thing to be ( 22 ] doing. 

(23) Q: The page of Document 7386 that 
we have been (24] referring to is sig¬ 
nificant to you because it's not 
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ID a good thing to market cigarettes to 
people who are ( 2 ) legally allowed to buy 
them? 

(31 A: Well,they are not legally allowed to 
buy hi them everywhere. Actually, it’s 
the other way. is] It's not legal to sell them 
to people of that age. (6) The laws are 
restrictions on sales, not on m pur¬ 
chasing. 

is] Q: Okay. Let me ask the question 
again, given (91 that’s your under¬ 
sanding. Given it is legal to no] sell 
tobacco products to people under the 
age of l6,(u] you still feel it is not a good 
thing for a company (i 2 | to market its 
product if it is legal to sell those U3] 
products to persons of that age? 

(i4| A: It’s difficult to say this. You are 
having (isj me assume it's a very old 
document, and it’s hard (i6| not to speak 
to it with the undersanding that 1 [i7] 


have today of what's a good thing and 
what a bad (isi thing to do, what the 
positionof company is and the (i9| public 
health community is. I fhinlr I can’t say. 
( 20 ) Q: Then given what you just said, as 
you sit ( 2 i] here today in 1998 do you 
think that it's a bad (221 thing for a 
company, for a tobacco company to (231 
produce its products to 16-year-olds, 
correct? 

(24] A: Yes. It is illegal to sell to 16-year- 
olds, 
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HI now. 

12 ] Q: In light of what you just told me a 
moment [3] ago.it is safe forme to say you 
don’thavc an hi opinionas to whetheror 
not that was a good thing isi in the 
summer of 1964? 

(6] A: To the extent in 19641knewand — 
1964 is (7] when the Surgeon Geneal's 
report came out. I don’t is] know if it 
came out in the spring or winter. I (91 
don't know which came out first. Given 
that we knew 1101 smoking was — many 
people knew that smoking was til] 
hazardous to people's health, maybe it 
wasn't a good [ 12 ) thing to encourage 
young people to start smoking. 

H31Q: Is there anything else in that 
document that (mi you regard as relevant 
to the opinions — 

US] A: Not at this point. 

Ii6] Q: — you expea to express in this 
lawsuit? 

(17] A: Not at this point. 

[is] Q: Referring to your disclosure. Page 
3 of that (19] disclosures. I don’t recall 
what exhibit that is. [201 It looks like you 
have a copy of it in front of you. (211 The 
second bullet point indicates that Doc¬ 
ument ( 22 ) 7386, that you will rely on that 
document that 1231 establishes that the 
cigarette industry recognized [ 24 ] smok¬ 
ing was dependence-producing or ad¬ 
dictive. 
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(1) As you sit here today, is there anything 

[ 2 ] in that document that will support 
your opinion that ( 3 ] the cigarette in¬ 
dustry recognized smoking was hi depe¬ 
ndence-producing or addictive? 

(si A: Not to the extent that I have 
reviewed it, (6) no. 

[7] Q: Could you turn to Document 
12486. What if [8] any significance does 
this document have for the ( 9 ] opinions 
you express, you intend to express in this 
do] lawsuit? 

(li) A: This supports a contention that 
the industry (121 knew that nicotine — 
that smoking was addictive. 

(131 Q: Is there a passage or a sentence 
that you (mi can quote from that doc¬ 


ument that supports the nsi opinion you 
just said? 

[ 16 ] A: Sure. “Indications are that the 
smoker [17] adjusts his smoking habits to 
satisfy the desire for uaj nicotine either 
by frequent or large puffs on the U9i 
cigarette or smoking a large number of 
cigarettes.' 

( 20 ] Q: You say that sentence supports — 
the idea an that people smoke to main- 
ain a certain nicotine (221 levels. Gould 
you read the sentence just before the (231 
one you read? 

[24| A: “Cigarette sales arc made for one 
reason. 
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[1] The customer is satisfied with the 
produa either [21 from the taste or the 
physiologic satisfaction [ 3 ] derived from 
the smoke.* 

hi Q: That's not the sentence right be¬ 
fore the one (si you read. 

[6] A: “The consensus of opinions der¬ 
ived from a [7] review of the literature on 
the subjea indicates is] that the most 
probable reason for the addictive (91 
property of smoke is nicotine.* 

[ioi Q: Would you agree that the opinion 
quoted in [it] that sentence you just read 
represents a consensus [121 of opinion 
derived from a review of the literature? 
(131 A: I am not sure what literature he is 
[i4| referring to. It could be — I don’t 
know if this (isi was literature that was 
widely available to everyone ( 16 ) or 
literature — whoever M.S. Ireland is. 

[17] Q: From your reading of that sent¬ 
ence is M.S. [is] Ireland expressing his or 
her opinion or is M.S. (i9i Ireland ex¬ 
pressing the consensus of opinion der¬ 
ived [ 20 | from a review of the literature? 

[ 2 1] A: It’s a consensus opinion from a 
review of (221 the literature. 

[ 23 ] Q: Do you know who M.S.Ircland is? 
[24| A: No. 

Pag* 207 

in Q: Do you know who Dr. HJ. Min- 
nemeyer is? 

[ 2 ] A: No, I don't. 

( 31 Q: Do you know whether one or both 
of them or hi scientists? 
pi A: Well, the subjea says, *a research 
proposal (6] development of assays for 
free nicotine.* So I had (7] made an 
assumption when I read this that Ireland 
at [8] least was a researcher or a scientist. 
It also (91 references the scientific lite¬ 
rature. I assume this uoi was from some¬ 
one who was a scientist. 

(ill Q: Doctor,I think you testified earlier 
that [ 12 ] you have never been a smoker. 
Have you ever tried (i3i smoking? 

[i4] A: I tried a cigarette once._ 
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(if! Q: How old were you? 

(i6) A: I don't remember,but it was after I 
was [17] already in interested in tobacco 
control.So I uaj thought I should have an 
experience to see what usi everyone 
was doing and why, 

( 2 oi Q: Can you give me estimate as to 
how old you (211 were? 

( 22 i A: I would say I was in my late 
twenties. 

[ 231 Q: 'Why did you smoke the cigarette? 

124) A: Because I wanted to see what 
people 
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m experienced when they smoked, 
since I was trying to ( 2 ] understand how 
to help people not to do it. 

131 Q: That’s the only cigarette that you 
have ever nj had? 

I5i A: Yep. 

[6] Q: Describe for me if you will the 
experience? 

[7] A: It was very strong. It was almost m 
intoxicating, in the sense that it I felt a 
buzz, I [9i guess. 

(ioi Q: Were you sitting or standing? 

tin A: Sitting down.I remember thinking 
to myself [ 121 1 don’t know how people 
can drive and do this, but I [i3i un¬ 
derstood at that point, knowing what I 
did, that [ui the reason they could do it 
was because they become [is] tolerant, 
and I thought if I didn't know what I 
knew [ 16 ] this might be fun. 
ini Q: You found the effects of smoking 
the one (is) cigarette that you had in your 
life to some extent [191 pleasurable or in 
your words fun? 

[ 20 | A: I don't know about pleasurable. It 
was a ( 2 i| strong and a different ex¬ 
perience. It was ( 22 ) interesting. I woul¬ 
dn’t say so much pleasurable. (231 Just 
interesting. 

(24i Q: At any time prior to the incident 
you just 
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dl described, were you ever pressured to 
have a m cigarette? Did you ever feel 
pressured to have a oi cigarette? 

(4) A: No. 

(51Q: In high school, for example, did 
any of your [6i friends smoke? 

I7|A:I don't recall that any did, 

l«] Q: When can you first recall hearing 

that (91 smoking was bad for your health? 

[to] A: I think in junior high school. 

Hi] Q; How did you hear it if you can 
recall? 

112 ] A: I don’t recall, but I do remember 
them U 3 I showing a movie in science 
class about lung cancer (hi and showing 


a thoracotomy, an operation of a lung [is] 
cancer victim, having a lung taken out 
and son of a (i6) scare tactic kind of 
movie. That was common in [i7] those 
days. 

[is] Q: One of the points that the film 
made was [19] that smoking was bad for 
your health? 

[ 2 oi A: Yes. 

pi] Q: From that point forward throug¬ 
hout your life (221 have you continued to 
hear or read that smoking is [231 bad for 
your health? 

[24] A: Yes. 
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dl Q: Since you first heard that smoking 
was bad [ 2 ]foryourhcalth,havcyouseen 
television [31 commercials and television 
shows that have told you [4] that smoking 
is bad for your health? 

[5] A: I have seen commercials. I have 
seen the [6] counter-advertising com¬ 
mercials that Massachusetts m has done, 
yes. 

[8| Q: Since you first saw this film on 
smoking in [9] junior high school, have 
you read numerous articles [ioj in the 
newspapers, magazines that smoking is 
bad for nil your health? 

[121 A: Yes. 

[i 3 i Q: In your work at the smoking 
cessation (i4i clinic, have you ever been 
told by a patient that [i5i they have never 
heard that smoking is bad for their [161 
health? 

[17] A: What many smokers say is that 
they know that [is] smoking is bad for 
people's health. They may not [191 bel¬ 
ieve that it is bad for their health, and 
that's [ 20 ] the pan of the denial that 
allows them to keep 1211 smoking.So they 
know for smokers out there.but [ 22 ] they 
think they are somehow different and 
that’s [231 keeps many people smoking. 
[24] Q: From your treatment of patients at 
the 
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HI smoking cessation clinic, how have 
they learned that [21 smoking is bad for 
people's health? 

131 MS. MCINTYRE: Objection. 

[4] A: I am not sure I asked. So I don’t 
know that (511 know the answer to at 
that. 

[6] Q: Has anyone ever told you how they 
learned m that smoking was bad for 
people's health? 

[8] A: I don’t recall that they have. 

191Q: When patients present to you in 
the smoking ( 10 ) cessation clinic, what is 
the number one reason they (in tell you 
why they want to quit smoking 7 

[i 2 i A: Most of the people who present to 


us as (131 someone who comes to a doctor 
for this problem, it's |i4| because of 
health reasons. 

[i5l Q: Do any of the patients who come 
to the [i6i clinic for health reasons tell 
you how they learned [i7i that smoking 
or quitting smoking would be good for 
[is] their health? 

[191 A: Yes. They usually heard it from 
their 1201 doctors, and if they didn’t they 
heard it from me. 

[ 21 ] Q: Has any patient ever toid you that 
you were [221 the first to tell them that 
smoking was bad for [231 their health? 
[24] A: Not that I re call,but I think people 
have 
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dl told me that I might have been the first 
one they [ 2 ] believed. 

131 Q: I am going to ask you some final 
questions (4| that might be a little dif¬ 
ficult, and I apologize (5i for asking them, 
but I don't think I will be serving [6] my 
client if I didn't. 

[7] You testified carlicrthatyourfrthcr tsi 
died of because of lung cancer. When 
did he die? 

(9i A: He died — lam not exactly sure. I 
think [io| it was '94. 

[in Q: Did he smoke up until his death? 

[i 2 ] A: No. He quit 27 years before he 
died. 

1131Q: Why did he quit? 

[14] A: He quit when he turned 50 bec¬ 
ause his best nsj friend had a sudden 
death on the eleventh green at [i6] the 
golf course. 

[17] Q: As a physician have you ever 
formed a belief tisi as to what caused 
your father's lung cancer? 

(191 MR. STROUSS: Objection. That’s 
beyond ( 20 ] the scope of this, dearly. I 
have to let you 1211 answer, but I want the 
record to reflect my [221 objection. 

[23] A: It's an interesting question as to 
whether [24| it was a smoking-related 
cancer since he had quit 
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dl for such a long time, but we need to 
presume that it (21 was. 

13 ] Q: So you presumed that your father's 
lung [4] cancer was caused by his smok¬ 
ing history? 

( 5 ) A: Yes. I assumed that is the case. 
There (6) wasn’t any other exposure that 
we knew of that would m explain it, and 
we know the risk of lung cancer (8) never 
goes back to zero after you stop smok¬ 
ing. 

191 Q: Prior to the date 27 years ago when 
your [ioi father quit smoking had you 
ever asked him to quit mi smoking 7 
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1121 A: I don’t recall whether I did or not. I 
{i}] remember that he smoked and that I 
didn't like the (mi smoke,but those were 
the days before kids were usi taught in 
school to bug their parents about their 
fi6| smoking. 

(i7i Q: Did your £uher smoke after 1964 
when the (is] first Suigcon General's 
report regarding smoking? 

U9i A: I have to figure this out. 

[ 20 ] MR. STROUSS: You already testified 

( 2 1) what his smoking history was. 

122 ) MS. MCINTYRE: 27 years before bis 
[23] death, which was in 1994. 

124] MR. RYAN: She wasn't clear on the 
date. 
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m MS. MCINTYRE: That was an [ 2 ] 
approximation. 

131 A: I think he quit a couple years after 
the hi Surgeon General's report. 

IS] Q: Do you know if he quit — you 
testified [6] earlier that he quit because a 
friend of his died m while golfing. Do 
you know if the Suigcon General's (si 
report regarding smoking and health 
that was issued [9] in 1964played any role 
in his decision to quit? 

[to] A: Yes, it did. He told me it was one of 
those [inthings—where he knew that it 
was one of those ( 12 ] things he would 
have to doatoncpoint.Asoften(i3]isthe 
case with a smoker it takes some acute 
event [U] that brings it to their attention 
and says, gee, [is] that could happen to 
me too. 

[ 16 ] Q: Do you know what brand of 
cigarette your [17] father smoked? 

(is) A: Yes, I do.I don’t know who makes 
it, (19| because 1 don't pay attention to 
those things. 

[ 20 ] Q: In any way do you blame the 
tobacco industry ( 21 ] or the cigarette 
companies for your father's death [221 
from lung cancer? 

(23) MR. STROUSS: Objection. 

[24] A: You know, I have never thought 
about that. 
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[i] I guess 1 don't. I think it was un¬ 
fortunate, and I [ 2 ] think he — my father 
started smoking at a time when [ 3 ] he 
didn't understand that it was bad for 
him, and [4] pretty soon after it became 
public knowledge that it [si was bad for 
him he quit, and it’s unfortunate that [6] 
he probably died as a result of the 
accumulated m damage that had been 
done before. 

[8] Q: Okay. But in light of that, do you as 
you (91 sit here — you indicated that you 
hadn't given much [ioi thought to it.So I 
am asking you to think about [in it. Do 


you assign any blame for your father's 
lung [i 2 ] cancer to the companies who 
made the cigarettes that [ 13 ] he smoked? 

[14] MR. STROUSS: Objecdon. It has 
been nsi asked and answered. 

[ 16 ] A: I don’t. 

[17] MR. RYAN:That'sallIhavc.Thank[i8] 
you. 

[ 20 ] (The deposition was adjourned at 
4:27 p.m.) 
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knowledge In thta cauaa; that that pereon wee 
tiv eupon examined unbar oath, and tha examination 
fYui/oad to typewriting unbar my direction; and that 
tha depoefflon tea true record of tha teetlmony 
given by tha wttneea, 

I furthar oertlfy that I am neither attorney or 
oounaal for, nor related to or an^ioyad by any 
attomay or oounaal ampioyad by tha partiee hereto 
or financially Intereatad in the action. 

In wftneee whereof, I have hereunto aet my hand 
thk 1st of Octobar, 

DEBORAH ROTH 
Notary Pubfie 
My oortanaaion expire*: 

March 2, 2001 
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